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(Testimony of Erick Lindstrom.) 

Q. Now, you said you obtained three licenses for 
set nets? 

A. I took out three licenses in my own name. 

Q. Did you pay for them yourself? 

A. I haven’t a bill for it; my earnings are in the 
office and my expenses are paid and I don’t have to 
pay until I get the bill. 

Q. Have you received a statement of account since 
June, 1908? A. Yes, I had a yearly statement. 

Q. Were you charged with these three license 
fees? A. No, I have not seen that. 

Q. You were not charged with the cost of con- 
structing the three anchors in this statement which 
was furnished you? 

A. No, McGowan would not charge me anything; 
it was a failure; I had a big family and he took pity 
on me and I didn’t see any charges against me. 

Q. Did either of the McGowans make a statement 
of that character to you? 

A. They do not brag about it. 

Q. They did not say a word to you? A. No. 

Q. You and the McGowans never discussed the 
expense you went to in these fishing operations? 

A. No, sir, expense don’t count with those gentle- 
men. 

Q. You employed some men to look after these 
set net locations? A. Yes. 

Q. Who were those gentlemen? 

A. Iver Stensland and a man named Bussey. 

@. Which was the cowboy? 

A. Bussey was the cowboy. 
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Q. How long did Iver Stensland and Bussey the 
cowboy work for you there? 

A. I could not tell you; I was not down there any 
more. [315] 

Q. You simply put in your three set nets buoys 
and came away? A. I helped to put them all in. 

Q. You assisted in putting in the sixteen buoys © 
and went away and gave the matter no further con- 
sideration? A. That is right. 

Q. You did not give it any further attention? 

A. No, I was stopped. 

Q. You were not moving very rapidly when you 
were stopped; you were not making any record 
speed? 

A. No; I saw when I was stopped I had to pitch 
in and make a living for my family; a man must keep 
busy. 

Q. You don’t know how long Stensland and Bus- 
sey worked? 

A. No; I did not see when they quit or when they 
started, but I know when they were there, because 
they came up for more buoys when they claimed 
the others were taken out. 

Q. You don’t know how much they charged for 
their labor? 

A. No; I haven’t had any statement of it. 

Q. What was your idea in putting those two gen- 
tlemen, Stensland and Bussey, as watchmen down 
there? 

A. A man can hire most anybody for a watchman. 
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Q. But you don’t understand; what was your pur- 
pose in that? 

A. To see and find out when these buoys were 
taken away; where they went to; we weren’t talking 
much to them; they were hired to put them there. 

Q. They were not fishing? 

A. They were supposed to fish; I didn’t see them 
fish. JI did not see the nets, but they said they had 
two set nets, but I did not see them. 

Q. They did not fish any net for you? 

A. I don’t know whether they used my location 
or not. 

Q. You furnished no net? 

A. I did not furnish anything. [316] 

Q. Didn’t you think that was a piece of reckless 
extravagance for a man with a family of nine chil- 
dren to employ two men to watch some buoys in the 
river? 

A. I supposed they were furnished fish nets, but 
I didn’t see them. 

Q. Did you employ them to fish any nets or simply 
to watch and see whether someone took up your 
buoys? 

A. They were hired to look after them buoys and 
fish, but they put the nets on to hold the license un- 
til we were ready to fish. 

Q. But you did not pay any attention to whether 
or not there were any nets prepared for fishing? 

A. No, Stensland attended to that himself; he was 
a fisherman. 
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Q. How did you expect to get six nets to operate 
those locations? 

A. We never got a chance to operate any. 

Q. But when you started you expected to operate 
them and hired men to operate them without any 
nets. A. They had two nets. 

@. You didn’t get them? A. No, I didn’t. 

Q. Now here, you would not want the Court to 
understand that you would claim that you empioyed 
these two men to fish eight set net locations that you 
tell the Court required eight men to fish? 

A. They were there to hold and see about those 
buoys. 

Q. They were simply there to watch the buoys? 

A. Yes, and they had two set nets which they were 
supposed to use. 

Q. But they were not your set nets? 

A. They were fitted out, whether they got the 
gear from the cannery, I don’t know. 

Q. They were not yours? 

A. They were not my nets, no. [817] 

@. As a matter of fact, you were not paying any 
particular attention to fishing, but wanted those 
men to watch those buoys? 

A. I was not going to pay a great deal of attention 
until I was fitted out to fish. 

Q. But you didn’t really employ those men to fish 
eight set net locations? 

A. No, they were simply hired to watch the buoys 
by us three. 

Q. Hired by you three men to watch the buoys? 
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A. That was my calculations, and they had the 
nets, but I don’t know whether they fished them. 

@. You never inquired whether they fished them 
or not? A. No. 

@. Did you ever ask whether they caught any fish 
or not? A. No, I never did. 

Q. What kind of nets were these? 

A. I don’t know; I never saw them. 

Q. You will pardon me if I appear to be curious 
to know why you hired them to go out there and did 
not pay any attention to whether they had nets or 
whether they fished or whether they caught fish. 

A. I couldn’t afford to look after the locations un- 
til I was ready to fish and I expect the fish to be 
there. 

Q. The fish are supposed to be there about when? 

A. The latter part of June and during the month 
of July and up to the close of the season. 

Q. Now, as I understand, the men were not em- 
ployed to fish these set net locations, but to watch 
them? A. I did not hire them to fish my location. 

Q. But just to watch them. 

A. To watch them, and they had two nets with 
them, and I supposed they fished, but I don’t know. 

Q. They were not employed to fish? [318] 

A. I didn’t own all of the locations. 

Q. You did not employ them to fish? 

A. I did not employ them. 

Q. You were not there when they were employed 
jointly by yourself and Mr. Coyle and Mr. H. 8. Mc- 
Gowan ? A. Yes. 
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Q. And your understanding was that they were not 
employed to fish but to watch the buoys? 

A. Yes, and they had two nets with them. 

Q. That is, you heard,that they did? 

A. I did not see them; I heard that they had them. 

Q. What was your idea of having them watch these 
set net locations, is that the general practice—hiring 
men to watch? 

A. That is the general practice on the Columbia 
River. If you have anything of value you must have 
it watched until you are there to take care of it your- 
self. 

Q. That is the genera] rule; when a man puts up 
his three location stakes for a fish-trap he has some- 
one hired right there to watch them all the time? 

A. Fish-traps, no one can take out your stake when 
it is driven in by a pile-driver. 

Q. It is not the practice to watch the fish-traps and 
piling? 

A. I don’t know much about trapping; I am not a 
trapper. 

Q. Now from 1905 to 1910 how many instances did 
you know where men were employed to watch an an- 
chor for a set net? 

A. I guess this is the first set nets I ever put out, 
and I had nothing to do with it. 

Q. The reason I asked you this question. You 
said it was the general practice to do that? 

A. When you have a valuable property. 

Q. You were not referring to anchors of set nets? 
[319] A. To anything of value. 
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Q. If you never heard of it being done, then of 
course you could not testify as to the general practice? 

A. Not to set net licenses; that is something new on 
the lower Columbia River. 

Q. So, there not being any practice in that regard, 
I hope you will pardon me if I ask you again why 
was it you employed these men simply to watch these 
anchors ? 

A. To see if they were taken away and so that we 
would know where they went. 

Q. Did you imagine that someone would take them 
away? 

A. When you have a good thing you may lose it, 
yes. 

Q. Who did you imagine was going to take these 
away ? A. I could not say that. 

Q. You had no idea that anyone particularly, per- 
son or individual, would take them? 

A. No; I knew I hada perfect right myself; I was 
not in anybody’s runway. 

Q. And yet you employed two men to go down there 
and watch them? A. Yes. 

Q. What was the reason for that? 

A. That is the reason. 

Q. Did you inquire whether these set nets would in- 
terfere with the seining on Sand Island? 

A. [have nothing to do with the seiners. 

Q. But did you inquire as to whether or not this 
would interfere with anyone seining on Sand Island? 

A. I did not find it my place to inquire. 

Q. And did you inquire? A. No, sir, I did not. 
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Q. Of course you knew that the Columbia River 
Packers’ [320] Association had rented Sites Two 
and Three? 

A. I could not remember whether I knew it, and if 
J did I did not care. They did not run outside of the 
low-water mark, to my knowledge. 

Is it not a fact that the reason you employed these 
men to watch these anchors you put there was because 
the Columbia River Packers’ Association was getting 
ready to seine, and these buoys would be right in their 
way, and they would have to take them out or not 
seine ? 

A. There was nothing said why they were put 
there. 

Q. But I say that was not the reason? 

A. I cannot give you any particular reason. 

Q. But that was not the reason? 

A. I cannot answer that. 

Q. Now listen, you knew that, if that is not the rea- 
son, that you had heard in a general way that the 
Columbia River Packers’ Association had rented the 
sites and intended to operate a seine from the shore, 
and that in operating that seine they would have to 
take out your anchors? A. Well I should suppose. 

Q. And was not that the reason you employed these 
men ? A. Well they were there to watch. 

Q. Wasn’t that the reason you employed them? 

A. I cannot give any particular reason; we did not 
have any particular reason to send them there. We 
sent them with two nets; that is all I can answer. 
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@. Then you will tell the Court under oath that that 
was not the reason ? 

A. I cannot give any particular reason. 

Q. Will you swear that was not the reason then? 

A. All right; swear; I will not swear it was or was 
not. 

Q. That is all right then. Why was it that you 
suddenly made [321] up your mind that the year 
1908, and in the month of June, 1908, to put these set 
net buoys in front of Sites Two and Three; can you 
tell me that? 

A. Yes, sir; I was fishing on the upper river and 
knew what set nets did there and when I came down 
and found Sand Island was one of the best fishing 
grounds on the Columbia River, and the best one, 
I picked out my sites and made up my mind the first 
opportunity I could secure a license, [ would get them 
and fish them. 

Q. Now at what particular psychological moment 
did you make up your mind to that proposition ? 

A. In the same year the license was taken out. 

Q. Do you wish the Court to understand that dur- 
ing all these years from 1895 to 1908 you had not 
made up your mind to put in these set nets? 

A. I was only down there five years on the lower 
river. 

Q. When did you first come down to McGowan on 
the lower Columbia River ? A. Five years ago. 

Q. That would be 1905? A. Yes. 

Q. Was that the first part or the last part of the 
fishing season ? 
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A. In January; well, it was in the winter. 

Q. It was in the winter of 1905? A. Yes. 

Q. Do you think it was January? 

A. I could not say exactly. 

Q. When did you first become acquainted with 
Sand Island? 

A. I was down there helping Mr. McGowan and 
saw the fish rolling in and they looked good to me. 

Q. That was in 1905? [822] A. J think so. 

Q. Was that in 1905 you were down on Sand Island 
where McGowan was fishing and made up your mind 
that you would get a set net proposition? 

A. Yes, sir. 

Q. Why didn’t you put in set nets in the river? 

. I did not feel like doing that. 

. Why? A. Because I was not ready. 
. What do you mean by that? 

. Aman must study on the thing a little. 

Q. Was that the only reason you did not put set 
nets in front of where McGowan was seining, because 
you was not ready? A. No, I was not ready. 

Q. That was the reason? A. Yes, sir. 

Q. How long did you consider that proposition— 
all summer ¢ 

A. I considered it until I took out those licenses. 

Q. You were thinking about putting set net loca- 
tions in front of Sand Island from 1905 until June, 
1908? 

A. I was not losing any sleep thinking of it, but I 
made up my mind in 1908 that I would take up the 
license and I did. 
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Q. Anybody suggest it to you? A. No, sir. 

Q. Not a soul? A. Not a bit of it. 

Q. You wrote to the Fish Commissioner yourself ? 

A. I had McGowan write for me; could not write 
English very: well. 

Q. You spoke to McGowan and told him you would 
hike to take out three licenses? A. Yes, sir. 

Q. Did you know that McGowan had a fishing right 
there? [3823] 

A. I knew he would know whether there was a site 
or not. 

Q. You were the first who suggested it to Mr. Mc- 
Gowan? 

A. Well, I can’t tell you that, I know I asked him. 

Q. That was an important period in your life? 

A. I asked him if I could get out set net licenses, 
and that I would send for them, and he sent for them 
for me. 

Q. And that is all there is to it; did he say he would 
put in a set net there himself ? 

A. Hee did not tell me anything about it. 

Q. Weren’t you considerably surprised when you 
discovered that Mr. McGowan arrived at that same 
conclusion at the same time, and he had two licenses? 

A. The more the merrier. 

Q. You were not surprised at all? A. No. 

Q. Were you surprised when Mr. Coyle also 
showed up with three licenses on the same Sand Is- 
land? A. Not much. 

Q. When was it you three got together and came to 
some kind of an agreement? 
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A. When we signed up the application for the li- 
cense. 

Q. I thought you said a moment ago that nobody 
spoke to you about the application, but you told Mc- 
Gowan and he sent for it and you did not know he had 
any? 

A. I seen them somewhere; I don’t know where. 

Q. The truth is that you three got together and set 
up this job that you were to get three licenses and 
McGowan two and Coyle three licenses? 

A. I knew I was to get three. 

Q. You all three got together and made up an 
agreement before you applied for the licenses? 

A. I can’t just remember about that. [324] 

Q. That is not a very important feature in the 
transaction and you have forgotten? A. Yes. 

Q. When was it that you and McGowan and Coyle 
came to terms; where did you agree to operate these 
set nets together? 

A. It would be cheaper to handle them that way. 

Q. I know that is a good scheme, but where did you 
come to a conclusion? Was it before or after you 
got your licenses? § A. I wanted three licenses. 

Q. But I want to know when it was you and Mc- 
Gowan and Coyle agreed together that you would 
operate these grounds together; was it before you 
applied for your license or afterwards? 

A. I talked to McGowan first, and then I suppose 
they made up their minds to get licenses too, but 
that I have nothing to do with. Anyhow we got the 
three licenses at the same time. 
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Q. Now answer the question. 

(Question read.) 

A. J can’t remember that. 

Q. Do you remember where you were when you 
and Mr. McGowan and Mr. Coyle agreed to operate 
these grounds together? 

A. It was at McGowan’s, i am pretty sure. 

Q. Was Mr. Coyle there too? 

A. I can’t remember; anyhow I spoke to Mr. Mc- 
Gowan to send for my license, whether it was at the 
cannery: or not, I don’t know. 

Q. Was this agreement to operate these traps to- 
gether in writing or verbally? 

A. There was no writing needed. 

Q. Was there one? A. No, sir. [825] 

Q. It was just a talk? A. Yes, sir. 

Q. Where were you when you had this talk? 

A. If it was after we got the license, we had the 
talk about getting the men. 

Q. Then you agreed you would operate aitre traps 
together ? A. Yes—that is about the buoys. 

Q. Was it agreed that you were to divide up the 
fish equally or was each man to take the fish he 
caught? 

A. Each man was to take the fish that came in his 
aeL. 

Q. And each was to pay one-third of the expense? 

A. Yes, sir. 

Q. Who was to pay the expense in the first in- 
stance—for instance in buying your net and getting 
the things ready requiring cash? 
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A. We had the money in the office, and Mr. Mc- 
Gowan and the bookkeeper sent for those things. 

Q. But you had to get credit? 

A. I had the money in the office. 

Q. That was owing to you? A. Yes, sir. 

@. You started up business—bought new seines 
and got started? A. No. 

Q. I mean two nets? A. Yes, sir, three. 

@. You had enough money owing you for that? 

A. Yes, sir, we had enough money in the office. 

Q. You say you at one time operated a set net on 
which location you got a ton and a half of fish a day? 

A. Yes, sir. 

Q. And since that time you quit and went to work- 
ing for wages? 

A. I did not hold the license; I was not in business 
myself; [3826] I was with my brother Carl. 

Q. Where? 

A. Right across the river from Warrendale, called 
Wooder Creek. 

Q. Were the nets in Wooder Creek? 
. No, sir, in the Columbia River. 
. What is your brother doing now ? 
. He is dead; he was drowned. 
. What became of his set net locations? 
. The McGowans bought them; I suppose they 
had the ground leased, if I am not mistaken, my 
brother was operating the set nets. 

Q. You were not operating yourself ? 

A. No, I was working with my brother. 

Q. You were working for McGowan & Sons? 
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A. Yes, sir. 

q. And your brother owned the set net locations? 

A. I cannot tell exactly whether my brother or 
McGowan. 

Q. You don’t know whether your brother was 
working for wages for McGowans? 

A. He was working on shares. 

Q. What sort of a place was this where you had 
those locations ? 

A. It was sort of an eddy along shore, and outside 
was the main stream. 

Q. Now, sir, isn’t it true that set nets can only be 
operated successfully in eddies? 

A. Not necessarily; if you have a part of an eddy 
you can get out in the strong current. 

Q. You must have part of an eddy? 

A. Yes, sir. 

Q. How long did you operate that set net with your 
brother? A. Three weeks. 

Q. That is all the experience you had with set 
nets? [327] 

A. I was set netting in the old country ‘for ‘a 
number of years. 
. What country? A. Finland. 
. What river? A. It is all rivers there. 
. But what river was it that you were set netting 

A. In the Baltic Sea. 

. What year did you come to this country? 
. 1888. 
. What year were you born? A. 1867. 
. Did you own a set net in the Baltic Sea? 
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A. I was with my father; I was in a boat with my 
father. 

Q. And you came over when you were 21 years of 
age ? A. Yes, sir. 

Q. And the only: experience you have had with set 
netting was three weeks ‘in the [Upper ‘Columbia 
River ? A. That is enough. 

Q. Opposite Warrendale? A. Yes, sir. 

Q. And that was the time in which you say there 
was no fishing in the lower Columbia River on ac- 
count of the big strike? 

A. That was the year 1896, yes, or 1906. 

Q. And that was in the eddy? 

A. Yes, but the current was running stronger on 
the outside of that net than it has ever run on Sand 
Island, but the inner side was an eddy. 


Redirect Examination. 

(Witness continuing :) 

The launch that I spoke of as running from Mc- 
Gowan to Ilwaco was a cannery tender running only 
at the stage of high tide. It did not run at low water 
for the reason that there was [3828] no water to 
speak of there—very little. That is the condition of 
the territory throughout there, it is all flats; most of 
it is up through the water; there is a little space one 
could wade across with gum boots on at low tide, in 
the lowest places; that is where there is least water. 

The arrangment between McGowan, Coyle and my- 
self was that we were to divide and apportion our 
expenses, and P. J. McGowan and Sons were to buy 
the fish at the market price. 
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Q. And it is a fact, isn’t it, that they were furnish- 
ing the outfit in the first instance? 
. They were to, but we never got started. 
. But that was the arrangement? 
. They were to send for it and have it on hand. 
. They were to advance and provide the outfit ? 
. Yes; any company generally does that. 
. And they allowed you to do this? 
. Yes, sir. 

Q. That was understood between you and your em- 
ployers? A. Yes, sir. 

(Witness continuing :) 

P. J. McGowan and Sons is a corporation and but 
for the injunction suit in this action I would cer- 
tainly have gone on and fished these locations. 
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Recross. 

Q. Did you get any web for your net or web for 
any net which it was proposed to employ in operat- 
ing any of these eight set nets? 

A. It was just talked over, whether we would need 
it. 

Q. And didn’t you go and cut some of that web 
out? A. No, sir. 

Q. You are sure of that? [329] 

A. Not for that purpose; the buoys were taken out. 

Q. You didn’t cut out any web? A. No. 
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(Recalled). ] 

H.S. McGOWAN, one of the defendants, being re- 
called for further examination in answer to inter- 
rogatories propounded to him, testified as follows: 
(Interrogated by Mr. DORR.) 

I have heard part but not all of the testimony of 
the last two witnesses, defendants Coyle and Lind- 
strom. I heard that portion of their evidence re- 
ferring to an arrangement they had with our firm 
concerning the locations and operation of these nets. 
I will state that whatever they did there and whatever 
they were preparing to do was with the knowledge 
and consent of our company. I allowed them to do 
this notwithstanding they were working for wages. 
There was no attempt on their part to do anything 
in the premises that would take any of their time 
that was not consented to by our company. 

I remember the year 1896 which was referred to as 
the year of the big strike on the Columbia River. 
Fishing was going on all over the river all of that. 
time during the fishing season. The strike probably 
made some difference because it disturbed the ordin- 
ary routine of operations, but the general fishing was. 
going on. All the trap fishermen were operating in 
Bakers Bay as usual with the exception that they 
were operating under military protection from the 
State of Washington, and those gill net fishermen 
who felt disposed to take chances, and there were a 
good many, especially further up the river that oper- 
ated, and they caught a good many fish in conse- 
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quence, but our packing in the upper river was 
slightly increased that year, but not in a very great 
degree. JI think our pack in 1896 in the upper river 
[8380] might have been increased twenty or twenty- 
five per cent or thereabouts. We had a cannery in 
the upper river in the vicinity of Warrendale. 


Cross-examination. 

The gill netters that the union could not control 
were gill netting. I do not know how many there 
might have been; there might have been a thousand 
of them on the river. There are a couple of thou- 
sand on the river and there might have been half of 
them. I don’t know whether half the gill net fisher- 
men were fishing, but it brought into the fishing a 
lot of rough fellows who had not fished before. I 
think there was fifty boats out fishing during the 
strike on the lower Columbia River. The union 
patroled the river. A good many fish were delivered 
to Cook’s cannery at Clifton, and I think that can- 
nery operated during that time. I am not sure but 
I think they were getting lots of fish. J don’t know 
whether the Astoria canneries were operating during 
the strike, I know we and Seaborg was. Seaborg 
was in Astoria. I think all the canneries in Astoria 
tried to run during that time. 

Q. As a matter of fact you went to Coyle and sug- 
gested to him to get these licenses, didn’t you? 

A. I don’t know that I went to him; we talked the 
matter over of fishing out there. 

Q. You were the man who suggested it? 

A. I do not know that I was the original suggestor ; 
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it was quite awhile ago. 

Q. You cannot remember that far back? 

A. I can remember that far back, but I don’t 
remember the details. 

Q. But I want to know whether you went to Coyle 
and suggested to him that it was an opportunity to get 
set net locations [331] upon Sand Island? 

A. No, I don’t know that I went to him; there was 
more or less discussion. 

Q. A discussion that you were the unsuccessful 
bidder ? A. I don’t know about that. 

Q. Or that the Columbia River Packers’ Associa- 
tion had outbid you? 

A. I don’t know whether that was mentioned. 

Q. Did you go to Lindstrom and suggest to him 
that now was the time to get set net locations? 

A. I don’t know that I did; I might have men- 
tioned that we get that location. 

Q. Don’t you know that it is very doubtful or very 
unreasonable that he would suggest such a thing when. 
he himself was working for you? 

A. No, I have had men working for me who sug- 
gested going into a proposition to fish, lots of times. 

Q. Your idea was that he would keep on working 
for you right along the same as he had done and you 
would hire him to operate the set nets? 

A. The idea was he would run his nets. 

Q. He would quit working for you? 

A. He would necessarily have to, after he got 
ready to operate. | 

Q. Did you charge him with the fish license ? 
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A. The accounts I do not think have ever been 
fixed, so as to divide them. 

Q. Did you charge them to him? 

A. I do not know; I did not keep the records. We 
had an understanding that we would bear our ex- 
penses together. 

@. Was there any charge on your books, or P. J. 
McGowan and Company’s, against Lindstrom or 
Coyle for expense of keeping these two men down 
there? [332] A. I don’t know. 

Q. You would not know that? 

A. My idea is that when the matter is straightened ° 
out to do business, we would divide up all of our ex- 
penses. 

Q. But two years has gone by and no charge on 
the books therefor? A. Well, I don’t know. 

Q. Not to your knowledge. 

A. Not to my knowledge. 

Q. You are president and general manager of the 
company ? A. I am president. 

Q. And general manager ? A. Ina way. 

Q. You have charge practically of all of the books? 

A. I have oversight of the business in a general 


Q. That is the only business you have? 

A. No; I have other business. 

Q. Attending to P. J. McGowan and Sons’ busi- 
ness ? A. I have other business. 

Q. What? 

A. I look after a great deal of private business of 
my father, and one or two of his companies. 


ea: Columbia River Packers’ Association 


(Testimony of H. 8. McGowan.) 

Q. That all comes from the company, contained in 
the family? 
. It belongs to members of the family. 
. It is all handled from one general place? 
. It is all done at the same place. 
. And all by the same bookkeeper ? A. No. 
Do you have different bookkeepers? 
. We have two parts of the office. 
. Is it all under one head ? 
. No; except in a general way I look after the 
whole thing. [333] 

Q. You have no office at any other place than at 
the cannery ? 

A. We have an office at Ilwaco and one at Warren- 
dale. 

Q. That is your cannery? A. Yes, sir. 

Q. It is all controlled from the head office? 

A. The general policy is. 

Q. Statements are made there at regular inter- 
vals? 

A. Most of the fishing operations were at the 
Tlwaco office. 

Q. But the Warrendale cannery business is all re- 
ported at the head office ? 

A. Yes, from time to time, 

Q. According to your system? A. Yes. 

Q. Up around Warrendale do you have many set 
nets in operation ? 

A. We have, I think, about three that belong to 
the company, and and there are a good many others 
who set nets up there at different places. 
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Q. Have you operated them lately ? 

A. They operate them every year. 

Thereupon, the defendants rested. 

On November 10, 1910, the taking of testimony in 
rebuttal on the part of plaintiff was resumed. The 
respective counsel for the parties duly appeared pur- 
suant to adjournment. 


[Testimony of Christ Hansen, Jr., for Plaintiff (in 
Rebuttal). ] 

CHRIST HANSEN, Jr., a witness called on be- 
half of the plaintiff, after being first duly sworn, on 
oath testified in response to interrogatories pro- 
pounded to him as follows: 

(Interrogated by Mr. FULTON.) 

My name is Christ Hansen; I live at Chinook, 
Pacific County, State of Washington. Chinook is 
situated on the lower Columbia River, right across 
from Sand Island, probably [834] a distance of 
couple of miles. I have lived at Chinook for twelve 
years. My business isa fisherman. I have followed 
that business for twelve years. I have been fishing 
on traps for four years when I first came there, and 
since that I have fished with traps and seines both 
for eight years. I fished traps in Baker’s Bay and 
seines on the south shore of Sand Island on the lower 
Columbia River. 

Q. Have you had any experience in set net fishing ? 

A. What little set netting I have done, it is very 
little; I might have had a set net out to catch steel- 
heads. 

Q. Have you observed set net fishing ? 
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A. I have seen it, but not a great deal of set net 
fishing. 

(Witness continuing:) 

I am acquainted with the location of all of the five 
sites on the south shore of Sand Island. I have 
fished on No. 5, and have also fished on No.1. I 
leased No. 5 from the Government once, and also No. 
1 at one time. Before I leased my ground from the 
Government, I was seining on the south shore of the 
island for two years. It was on the ground that 
Chris Olson took up, and I also seined on ground 
that belonged to Sankala and Tom Gavin. I oper- 
ated seines during such time, and all of the lessees of 
the Government operated seines for catching fish on 
the south shore of the island. 

I have been acquainted and familiar with Sand 
Island for the last twelve years. 

Q. Where are set nets operated when they are 
operated ? 

To this question, counsel for defendants objected 
on the ground that the witness had not shown him- 
self competent to testify. 

A. There are so few set nets operated on the lower 
part of the river that as far as I know I am not very 
much familiar with them, but from what I have heard 
they are operated more or less [885] in eddies. 

Q. Are there any operated in the waters of the 
Lower Columbia River in any of the currents or 
channels ? 

A. Not that I know of; I don’t know of any set 
net locations there. If there were any set nets oper- 
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ated in the lower Columbia River, I would know 
it. 

I saw a set net operated for steelheads in the 
Chinook River once, in near where we live, close by 
the island. I watched how they were worked, and 
I am familiar with the manner in which they are 
operated. 

Q. Where are they operated with reference to the 
character of water and current and the like of that? 

To this question, counsel for defendants objected 
on the ground that the witness has not shown himself 
competent to testify. By agreement between the re- 
spective counsel, it was agreed that the above objec- 
tion should run to all of the above class of testimony 
from this witness. 

A. The set nets I have seen operated on the lower 
Columbia River is along the Chinook beach. There 
have been set nets located there in the winter time for 
catching steelheads and that has been in shore and 
out, and some have been made fast way up on the 
shore and then fastened to trap piling out in the bay, 
and run up and down. There is no eddy there, but 
there is a little tide running one way or another. 

(Witness continuing:) 

The web used in set nets is the same as used in gill 
nets. I operated seines on the south shore of Sand 
Island for eight years, and I am acquainted with the 
current in front of the island, and I am also ac- 
quainted with gill nets and the manner of their 
Operation. 

I saw some of the buoys that McGowan, Lindstrom 
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and Coyle [836] placed in front of the south 
shore of Sand Island. So far as I understood it, 
they were placed by some other parties, by Stensland 
and a man by the name of Bussey. That was in the 
spring of 1908, sometime in the latter part of June. 
I should judge these buoys were about one hundred 
fathoms from the shore; I never measured them; 
that is my judgment, that is, one hundred fathoms 
from medium low tide. 

Q. Supposing that a set net built accordingly as 
an ordinary gill net is constructed, were placed in 
front of Sites Two and Three, one end anchored at 
one of those buoys you saw out there, and suppose 
the buoys were only about one hundred feet from 
the shore and the net about three hundred feet long, 
and anchored to another buoy still further out from 
the shore, about three hundred feet out from the in- 
side buoy, what effect would the current have on that 
set net? 

A. Why, I should judge that most of the time the 
current would pull that net under. I have had lots 
of experience with that. We have been caught with 
a seine there, where we caught a snag, and had per- 
haps a couple of teams on the tail end holding it, 
and that seine would go under the water, cork, lines 
and all. You could only see it a little ways from the 
shore, and the balance would be under water. 

A seine will catch a little more water than a gill 
net, of course. I have never seen a. gill net caught 
down there. 

Q. During what period or what time in a given 
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twelve hours would this net be covered with water or 
dragged under? 

A. It would on Sites Two and Three from the first 
of the ebb, for about three hours it would be pretty 
hard for any gill nets to stand any way for fishing, 
and then it is a very little time until the tide turns 
there and comes back again with a pretty heavy cur- 
rent in shore and downstream outside, and at that 
time that current will not run quite as strong as 
[337] the ebb tide, but quite strong—strong enough 
to submerge the net, and then there would be a little 
slack on towards low water, and then in a little while 
on the first of the flood. 

The time this slack water would be maintained de- 
pends upon the tides. There are tides that this 
water will stay slack for a little longer time than 
others. At other times, the tide would not stop for 
only about a half an hour or twenty minutes, or it 
might be an hour. The tides vary greatly there; it is 
according to the weather, storms and tides and things 
like that. You cannot figure on the tides along the 
island as you can further up. IJ should judge, a fair 
average time day in and day out, when the tide would 
be slack, would be between an hour and an hour and 
a half. That would be at low water. There would 
be a little time also on high water. At high water, I 
think the average would be an hour, something like 
that. 

You get very little fish along the island at low 
water ; we get most of our fish on the first of the flood. 
It is very few gill netters that pick up at low water, 
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but generally I know it has been flooding some when 
they get fish on low water. I should think that most 
of them if not picked’ up when they were caught, 
when they struck the net, the tide would be strong 
enough to tear them out of the net. I don’t think 
that many could be saved unless they were picked up 
right there. There is quite a bit of current—quite 
strong; a strong current on the flood, too. There is 
no time when there is absolute slack water either on 
the top or at the bottom. Sometimes it will ebb 
pretty strong underneath and be flooding on top. 

During the twelve years that I was fishing on Sand 
Island, I never knew of anyone attempting to employ 
set nets in front of the island other than those Mc- 
Gowan attempted to use. 

Q. State whether or not in your judgment a set net 
placed where Mr. McGowan and these men, Lind- 
strom and Coyle, placed theirs, [338] or indi- 
eated where they would place them, would catch any 
salmon fish. 

To this question, counsel for defendants objected 
on the ground that no sufficient foundation has been 
laid to entitle the witness to answer the question, and 
that he would be incompetent. 

A. I think a set net at any place in the Columbia 
River would catch fish; I think they would catch fish. 

Q. What do you mean by that? 

A. I should think a man could put out a set net in 
the river anywhere the fish run and he would be able 
to catch fish. 

Q. How many fish would he be liable to catch with 
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eight set nets in a season, in your judgment, carefully 
attended in every way, giving the best possible atten- 
tion, operated by skilled men? 

A. Before I answer that I must ask a question. 

Q. Yes. 

A. Do you mean if those set nets were fished for 
the term of the season ? 

Q. Yes; set nets three hundred feet long. 

A. Fished for two months ? 

Q. Yes, anchored one buoy inside and one buoy out, 
fished properly by skilled men and attended to by 
skilled men, how many fish in your judgment, with 
proper set nets? 

A. I would answer that this way: Whenever those 
set nets were put there to fish in the daytime, in the 
clear water, [ doubt if they would catch any; that is 
in clear water in the daytime, I doubt if they would 
catch any fish. And if they were placed there in the 
night-time with clear water they would not do very 
much because they would be full of fire, and the fish 
would see that almost as well as in the daytime. By 
fire, I mean phosphorus. That acts like fire on the 
net. And if it was muddy water they would perhaps 
catch a few fish [339] in the daytime, if they 
were attended to and picked up on the slack tides, on 
low and high water, and perhaps the same in the 
night-time, if they were to pick them out. If they 
had a set net for big salmon and a spring tide came, 
he would be likely to get out, because steelheads will 
do it, and I think the salmon would do it outside of 
Sand Island in that current. 
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Q. About how many fish do you think these eight 
set nets would catch? 

A. That is hard to say; it has not been tried. 

Q. But I would like to have your judgment as to 
whether it would catch enough to salt down for one 
family for a year, and not a big Roosevelt family 
either? 

A. My judgment would be that if I had those set. 
net locations and fished them for my own use, I do 
not think it would pay me to fish them at all. So 
I cannot say any amount of fish to be caught. 

Q. Do you think they would catch any fish at all 
hardly, to amount to anything; would they catch a 
ton? 

A. That is pretty hard to say; I don’t think they 
would really. 

Q. Is there any other reason why they would not 
catch fish; could they be maintained; could the nets 
be maintained at those places during the fishing 
season ? A. No, I don’t think they could, 

Q. Why? 

A. Because there are so many gill netters along 
there, along that island, who come in the night-time 
and drift back and forth, hundreds of them, along the 
outside of that island. I don’t see how they could 
be maintained amongst those gill netters. 

@. What do you mean by that; explain that? 

A. The gill netters will certainly drift by those 
locations, and [840] another on top of him, and 
another on top of him again, and their nets would 
get all tangled up, and you can imagine what would. 
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become of that; they would not stand it. 

Q. You mean that the gill netters drifting up and 
down that channel there, with their nets, would drift 
on top of those buoys? 

A. Yes, on those set net locations, that is to where 
they were made fast, and also to the nets. 

@. And you say there are hundreds of gill nets 
habitually drifting up and down that place where 
those set nets are? A. Yes, sir. 

Q. And how long do those gill netters use that 
ground asa gill netting ground? 

A. They use it from the opening of the season until 
‘the end of the season; they are gill netting there all 
season through more or less, but the middle and 
latter part of the season most. It is rough water 
down that way and they will not risk it early in the 
spring; but there are some there just the same. 


Cross-examination. 
(interrogated by Mr. DORR.) 

The steelhead I spoke of is a certain kind of fish 
that we are catching down on that part of the river 
similar to a salmon, and they are classed with 
salmon. They look like a salmon, but are generally 
smaller than a salmon. The average is smaller than 
that of a Chinook salmon. In the spring, their aver- 
age weight is from 8 to 12 pounds, something like 
that, 12 or 14 pounds; in the latter part of the season, 
they will average more, and some go as high as 30 
or 35 pounds. They run about like salmon, although 
there are not so many of the big ones. Chinook 
salmon will go as high as 70 pounds, I think, but 
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_ those are very rare, but you get lots of them at 40 
and 00 pounds. Sometimes the run of fish will 
average small and sometimes bigger. The [341] 
Chinook salmon run all the way from 10 pounds up 
to 70 pounds, not many up to 70 pounds, as I have 
said before. There is not an awful lot of these steel- 
heads that will run 35 pounds either. I should judge 
the steelheads average 16 pounds the whole year 
around. J should judge that steelheads are not as 
abundant in the river as Chinook salmon. The pro- 
portion of fish that would be steelheads as compared 
with Chinook salmon differs in different years; some 
years it would be perhaps a quarter and some years 
a little more. 

Another variety of salmon in the river is called 
‘‘bluebacks.’’ They average from 4 to 5 pounds. IL 
think these are the three fishes that we figure on 
eatching. There are also silverside salmon down 
there in the fall of the year. They run as high as 
ten pounds, I guess. Some years there are quite a 
few and some years not so many. They are also 
fished for. The set nets I observed were operated 
off shore from the town of Chinook. I should judge, 
there are a half dozen, or something like that, oper- 
ated each year. They are put out after Christmas, 
in January and up to the close of the winter season, 
and they are generally fishing for steelheads. These 
fish gill the same as other salmon. ‘They are small 
set nets, most of them along the Chinook beach are 
operated by small boys, young boys; they couldn’t 
be very long; say 12 or 14 to 20 fathoms, just pieces 
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of shallow gill nets. They are made specially, most 
of them; they are a small fish net, with lead and cork 
line, and anchored at each end, and fastened to the 
shore, or off shore, so long as they are fastened at 
each end. 

We operated seines on Sand Island at almost all 
stages of the tide, excepting when it is running 
strong. We operated in high water and up to two 
or three hours on the ebb and then quit for awhile 
and start in close to low water and seine as long as 
we can on the flood. If the weather is good, we 
could seine [842] probably some days perhaps 
five hours and sometimes six and sometimes more, 
differing in different days, and according to the 
tides. We cannot seine on a strong tide. In laying 
_ these seines out, we go out in the track of the gill 
netters that drift down there; they come down every 
day, and get tangled up with the seines a good many 
times, and we have lots of trouble with gill netters. 
Tf it was not for them, we would catch lots of fish 
in the seines. We have to look out for them. When 
they come, we have to get out of the way it seems 
tome;I always do. I tried to lay out there between 
them when I can. There is no eddy in front of 
Chinook. The tide is not so strong. Chinook is lay- 
ing inside of Sand Island. I am not sure but it is 
two miles. The tide ebbs and flows there. The cur- 
rent is not very swift there; it is very seldom so 
swift but what the corks will show at any time, 
either ebb or flood; it is not swift enough to take the 
net under water. I am sure of that, that is, where 
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they place the nets. If they placed them further out 
of course they would but where they place them 
pretty close to the shore, most of them make them 
fast on the shore. They catch steelheads there not 
a great deal; sometimes two or three per day, and 
sometimes they fish a day or two and don’t catch 
any; sometimes four and five in one night; very little 
in the daytime. They are not out of the track of the 
fish; of course, steelheads run close in shore. They 
see the net in the daytime and don’t gill as they do 
in the night. 

The character of the water around Sand Island de- 
pends upon the time. In July and August, this year, 
it was clear water pretty near both of those months. 
I think there was a little muddy water in July, but 
very little. We had more muddy water in 1908, and 
I think in 1909 through in July. Of course, August 
is nearly always clear, except in years when there 
are cloudbursts. We hardly ever have any clear 
water until about [8438] the first of July, some- 
times not until the middle of July. Every year has 
some clear water; the flood tide is nearly always 
clear. We have no years when we have muddy 
water all summer. Phosphorus comes only when 
the water is clear. Perhaps the moon has something 
to do with it, but when the water is salty and clear, 
it is fiery when you put your oar down or anything 
in the water, it is like fire. It is more in some por- 
tions of the month than others. 

At the time I saw the buoys out there, they were 
placed up and down along; I have not ascertained 
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just how many. I had not got out of the island with 
my seining outfit at that time. I was looking over 
my grounds and saw them placed a little ways out 
from the shore, I thought about 100 fathoms or 75 
fathoms. They were all below low tide. JI do not 
remember the time when I first saw them. I saw 
Iver Stensland and Bussey there in a boat one day. 
They were around the buoys; it looked to me like 
they were working with them. I could not say 
whether these buoys had license numbers on them or 
not. Inever was out to them. Iam not sure about 
the time I saw them, whether in the month of June 
or July. It was before the Columbia River Packers’ 
Association came down there. I never saw any set 
nets operated in front of that island before; neither 
did I ever see any traps there. Traps were down 
further in the Oklahoma Channel, but they are now 
covered with sand and in the island proper. I was 
seining on my own accord. JI had no relation what- 
ever with the Columbia River Packers’ Association, 
but I was selling my fish to the Columbia River 
Packers’ Association, and they were not interested 
with me in any manner. They furnished me some 
gear and capital; I don’t remember if they were fur- 
nishing me. One year I ordered gear through them 
for my seines through Mr. Hawkins. [844] 
Redirect Examination. 

(Interrogated by Mr. FULTON.) 

Steelheads will not ordinarily gill in ordinary gill 
nets; the fish are too small. When I speak of the 
average salmon, I had reference to salmon caught in 


388 Columbia River Packers’ Association 


(Testimony of Christ Hansen, Jr.) 

seines. So far as I know, I have not operated a gill 
net, but I have heard that they do not catch many 
steelheads for the above reason. 


[Testimony of Jens Nielson, for Plaintiff (in 
Rebuttal). | 

JENS NIELSON a witness called on behalf of the 
plaintiff, after being first duly sworn, on oath testi- 
fied in response to interrogatories propounded to him 
as follows: 

(Interrogated by Mr. FULTON.) 

I live at Astoria, Oregon. I first came there in 
1884. I have lived there over 21 years—since 1888. 
When I first came there, I started in fishing, then I 
left and came back again. I am fishing in the sum- 
mer and doing carpenter work in the winter most 
of the time. I have been fishing since 1884 on the 
Columbia River from Rainier down to the mouth of 
the river. During that time, I have been operating 
a gill-net, except one fall when I fished for about a 
month operating a fish-trap, but I didn’t get any 
fish init. I have tried operating set nets up in the 
river near Rainier and Mt. Coffman. I went up 
there in the spring, started the first of April and 
stayed up there generally during April. I did this 
for four or five years. Later years, if I did not get 
any fish at first, I went right back. I have had occa- 
sion to examine into the manner in which set nets 
are operated and can be operated. I have tried to 
operate myself and saw others, and IJ tried every 
year for four or five years, and I gave it a good fair 
trial. My operations were confined to the waters of 
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the Columbia River, in the vicinity of Rainier, and 
a little below Rainier. [345] 

Set nets, where they are operated successfully, so 
far as I could see, was in eddies, where there is sharp 
points coming out with the strong current, and forces 
the water out, and that makes an eddy. In 15 or 20 
fathoms of eddy, the net would stand there all the 
time and get fish, but mostly steelheads, but I could 
not get into the eddies, because they were all taken. 
I tried it between the snags, but I couldn’t get any, 
because if they got in, the current took them away. 
I set many nets, but I didn’t succeed. In a strong 
current, the net will go under the water, or if it comes 
lengthwise, it will draw up, so that it lays flat and 
the fish don’t gill, if you have a strong current. I 
tried set nets around there where there were snags, 
but I couldn’t catch fish. I don’t know the reason; 
there was muddy water in the daytime, but I 
eouldn’t get any. 

I have also operated gill nets in the Columbia 
River, and the ordinary size of the mesh of such nets 
range from seven and one-half to nine and one-half 
inches, and some have nine and three-fourths inches. 
In the spring-time when the fish are small, the aver- 
age mesh is about seven and three-eighths to eight 
inches. The majority, however, J think are about 
nine and one-fourth inches. These gill nets are 
about two hundred and forty to two hundred and 
sixty fathoms in length. Out in front of Astoria, 
on the flats, they make them a little longer; they 
don’t go much below two hundred and forty fathoms. 
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The cork line is the rope on which is strung wooden 
corks, which float the net, and on the other side of 
the net is a rope on which is welded or molded lead, 
and this keeps the net practically upright. 

The principal drift on the lower Columbia River 
is along the south shore of Sand Island, and gill nets 
up to two thousand in number ordinarily use that 
drift every year. 

The way gill nets are operated there is, they are 
generally laid out from deep water to the bank. 
There might be one strikes [346] something, and 
another will come and they will swing together, but 
generally they have a little distance between them. 
They are laid out, of course, according to the tide; 
they drift on the beach called Coyote beach. They 
lay out a short piece and drift down and take her up 
and go back. This is generally done in the spring- 
time. The length of the drift ordinarily employed 
is about a couple of miles along the island. There 
are at least five hundred or six hundred boats every 
day along that island and at night-time. 

I am familiar with Sand Island, but I am not ex- 
actly familiar with the number of the sites. I have 
never examined the numbers on the ground, but I 
am familiar with the ground, and have been familiar 
with it since 1884. I fished there every season. I 
know the location that the Columbia River Packers’ 
Association seined on at Sand Island during the 
years 1908, 1909 and 1910. I saw some buoys that 
were put out there in front of such seining grounds 
in 1908. The first time I came to know they were 
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there, I went down in the evening and came out with 
my net, and got fast to them and lost thirty or forty 
dollars’ worth of net on those buoys. I started in 
a strong current and went in and struck those buoys. 
Of course, I did not know what it was; the net 
‘started to rip, and I got fast, and they tore off. I 
went a little further up and got in again, and an- 
other fellow got on top of me and we dragged to- 
gether up to the lights, that is the lower lights, and 
then they tore loose, and I lost about one hundred 
dollars. I went back and only saw a few seine nets 
and some corks. I saw we were fastened to the 
buoys, and I spoke to some of the others about it, 
and we thought of getting out a petition to the Gov- 
ernment to remove them, and we would have to re- 
move them, but I thought the Packers would start 
seining and would see them and remove them. If 
the Columbia River Packers’ Association had not 
removed them, of course, we would have to remove 
[347] them, because lots of fellows lost nets there. 
At the time I met with this accident, my gill net was 
about two hundred and forty fathoms in length and 
about four and one-half fathoms from top to bottom. 
When our gill nets came in contact with these buoys 
the corks went under water; of course, the strong 
current had hold of my net. I could not get rid of 
the buoys; my net took them all down; it was on the 
strong flood tide, and we always go into the beach to 
swing the net against the bank. My entire net went 
under so far as I could see; of course, it was dark. 
It would almost take the whole thing under. The 
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force of the current sunk my corks and net almost 
to the bottom, so that I could not see what I had run 
up against. 

Q. Supposing a set net 300 feet long was placed in 
front of Sand Island where the defendants’ set nets 
were placed, anchored at each end to the buoys that 
were there, state what the current would do, what 
effect the current would have upon a set net so 
located ? 

A. According to the tide; at times it would take 
it under water most of the time. If it stood length- 
wise the meshes would go flat, and crosswise it would 
not fish. In order to fish it would have to be across 
the current, and if it was laid parallel with the cur- 
rent it would not gill the fish. Most of the time the 
corks would be down under the water, and the 
meshes of the net would be taut, and I don’t get any 
fish that way, except at a snag. I have tried it in 
there in the daytime in the bay, and never could get 
any fish. There are lots of gill nets laid out along 
the beach, because there is no tide, but they never 
get fish. If we could, we would be lying there all 
the time. Fish will run at low water, but not in the 
dead tide. In slack water, they will run in deep 
water, because there is always a current; when it is 
flooding on top, there is a strong current underneath, 
but in the dead water, the fish stand [348] still; 
they don’t run, even if they touch the net they will 
not gill; they will stand there. I don’t think a set 
net there would catch fish at low slack; I don’t think 
a set net would catch fish there at any time. I have 
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been trying it in all ways. I have seen the seine 
haul them in by the ton, but I could not catch any- 
thing in the net. 

Q. What effect would a strong tide have upon the 
fish that would happen to be gilled in a set net in 
this location ? A. It would tear them out. 

Q. Why do you say that? 

A. I can prove that. There is a wreck called the 
“‘Republic,’’ it contains thirty fathoms between the 
two side wheels; you can see the nets across there, 
but I don’t think a man ever saw a fish in them; I 
have looked lots of times but never saw a fish in 
them yet; if there is a fish in it, it is a flounder. 

Q. Are you familiar with the value of sites on the 
Columbia River? 

A. If a man has set net location—you cannot get 
them, because he uses it mostly for winter fishing 
for steelheads. 

Q. Do you know what they are worth? 

A. No, I never asked. 

Q. Well for spring or salmon fishing? 

A. I never got much spring salmon in a set net. 
I only know of one fish caught in a set net that was 
in front of the cannery; they most get steelheads, if 
anything. 

Q. Well, whether steelheads or bluebacks or 
salmon, what would be the value of those premises 
in front of sites were the Columbia River Packers’ 
Association was operating seines in 1908, 1909 and 
1910 for set nets? 
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A. I don’t think they were worth anything; I 
would not buy them; I could make set nets out of 
gill nets, but they would not catch fish; it would not 
be worth anything in my judgment, if I had all the 
privilege there I wished. [349] I don’t believe it 
would catch any fish. If I did have a set net, I don’t 
think it would stay, because the gill nets come right 
over it, and I do not believe a set net would catch any 
fish even if the gill nets did not go over it. 

The average weight of a salmon caught by gill nets 
is 2214 pounds or 23 pounds, take it right through the 
whole season. Gill nets, say 784 mesh, will catch a 
fish 11 pounds, mostly 1214 to 15 pounds and up to 18 
and 20 pounds. The ordinary gill nets never catch 
fish weighing less than 18 pounds; they might get one 
weighing fifteen pounds, but that is seldom. 

My experience in the last twenty years fishing on 
the Columbia River is that I very seldom catch steel- 
heads in a gill net. I don’t think I have had 300 
pounds of steelheads when I had ten to fifteen or 
eighteen tons of salmon fish in a year. 

I have never known of any set nets being operated 
in the vicinity of Sand Island. The only fishing gear 
operated on that shore, to my knowledge, has been 
seines and gill nets. Once many years ago, someone 
started to drive a trap, but as fast as they drove the 
piles the fishermen pulled them out. They drove 
some back of the ‘‘Republic,”’ but it filled up dry with 
sand. They: fished that one season, and I think that 
isabout all. I would not say what fish they caught. 
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Cross-examination. 
(Interrogated by Mr. DORR.) 

The average length of gill nets used on the Colum- 
bia River is from 240 to 260 fathoms, and about four 
to four and one-half fathoms in depth. The net does 
not go straight down, because it is weighted heavy 
enough. ‘What I meant by swinging the bank is that 
we start in deep water and go to the bank; we pull 
right up around the bank, and we let the net swing 
against the bank, and the fish start and go around 
and get into the net and gill. That is what I was 
doing when I got tangled in these buoys. I started 
[350] in deep water and pulled into the beach, that 
is, pretty close to it, as shallow as I could navigate my 
boat. When it is smooth, we get pretty close, and we 
Swing a buoy on to the beach and pull out, and let it 
drag down the beach. 

Both Oregon and Washington licenses are good on 
the river for gill net fishing. I said there was one 
thousand drift nets in that vicinity; there are more 
than that when we fish all over the river, but there I 
would say, in the latter part of the season. In May 
there are five or six hundred; and in the months of 
August and July, there may be one thousand boats, 
with two men to a boat generally; sometimes a man 
might go with a skiff and drift along. 1 say the cost 
of these gill nets, if a man had to pay for all labor, 
he would not start out fishing in the spring with a net 
for less than four hundred dollars. If he bought the 
net, all new twine, it would cost him about $400.00. 
The average catch is from four to five tons. I said 
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that I caught twelve tons, but that is not the general 
average. Jam one of the highest. I used to be the 
highest, except the last two years. A fair average 
would be not more than three or four tons, but I get 
three or four times as much as the average. The boat 
investment is entirely separate. When new, a bare 
boat costs $225.00. My boat cost me $250.00; that 
was a sailing boat. With the sailing boat, the invest- 
ment stands about $650.00. Gasoline boats cost 
$500.00. J have been speaking of Columbia River 
sailing boats. Sometimes a gasoline boat is the best; 
they are easier to work. I don’t know that they will 
catch any more fish, but it is much easier to get home 
with. 

I was fishing with set nets down abreast of Mt. 
Cauffman ; that is just below Rainier. I fished there 
four or five years, and I usually operated two set 
nets, but sometimes when I saw I did not get any- 
thing, I did not attend to them, and while I was oper- 
ating set nets, I was also operating gill nets. When 
you set [851] net, you leave it on the slack tide, 
you don’t need to stay with it and watch it. Between 
times, [ gill netted. I gill netted at night; you can- 
not catch fish in the daytime when the water is clear. 
In the daytime I sleep and mend nets and so forth. 
This is the custom when the water is clear. I mean 
to say that you cannot catch fish with a gill net in the 
daytime when the water is clear. We do have this 
phosphorus to contend with at night, but it is not 
present at all times. It occurs mostly when there is a 
southerly wind; and after the wind comes when there 
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is rain and fog, you don’t see it, and in the latter part 
of the season you don’t see it, as I have noticed. The 
full moon has something to do with it. It oecurs at 
full moon when there is a strong flood. Of course, 
it don’t occur in fresh water; only occurs in salt 
water. It occurs around Sand Island when the river 
is low, and in strong fiood, when the water is salty, 
and its extent up the river depends entirely upon the 
state of the river. In the spring, we have no flood 
up where I was set netting. It might back up but 
never flood the net up river. I caught no fish with my 
set nets, although I worked four seasons at it. The 
reason I kept it was I got fish with my gill net in 
April. Inever caught any fish with a set net. I had 
plenty of net, and I would try it to see if I could not 
catch them a little easier. J went and looked at my 
set nets every day when I had them out. I thought 
there might be one, but never got any. JI did get one 
down abreast of the town. It might have been a little 
later that I got this. I generally tried it, but I did 
not get any, because I could not get into the eddies; 
they were all taken up. People operating set nets in 
eddies got steelheads; some days they would get some 
and some not. They would set their nets out and 
they stayed there. Of course, they attended to them. 
The current was always slack in the eddy, and there 
was no flood, that is, so long as the net was not too 
long. [852] The only place you can fish with a set 
net is in an eddy. 

Q. When you do set them in an eddy, it is impossi- 
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ble to catch any, because the fish don’t gill unless 
there is a current ? 

A. Well, the eddy is different from the current. 

Q. But you have explained that fish won’t go into 
a set net unless there is a current; that they won’t 
gill? 

A. Well, an eddy, or eddy water is quite different; 
there is no tide. Where there is an eddy the nets 
stand in the eddy, and the fish want to go clear of the 
strong tide and they go in the eddy. The steelheads 
will follow the eddy. They are different from sal- 
mon. 

@. Will the steelheads or any other fish go into a 
gill net where there is no current? A. No. 

@. Then they won’t get in in an eddy? 

A. Yes, that is not dead water; that is always run- 
ning. 

Q. You didn’t try it in an eddy? 

A. No, I couldn’t get in. 

@. The difference between an eddy and the current 
is that it runs in a circle? 

A. The current strikes a rock and comes back and 
out again, and the net is right in the eddy. 

Q. So that there is a current all the time? 

A. Yes, sir. 

Q. Did I understand you to say something a set net 
down at the ‘‘Republic’’ wreck ? 

A. They are in the line, and get onto that wreck. 
That is like a snag, and it is an old steamer that was 
wrecked; that tears the lines. 

Q. I thought you said there was a set net there. 


vs. H. S. McGowan et al. 399 


(Testimony of Jens Nielson.) 

A. I said they will stand there like a set net, and 
then the next tide turns and tears them away. But 
you can find them when it is like a set net over the 
wheels. [3853] 

Q. Then your idea is that the gill net fishermen 
would not allow these set nets to be operated in front 
of Sand Island? A. I don’t think they would. 

Q. They would take them out by force? 

A. We intended to sign a petition to the Govern- 
ment and remove them from navigable water, because 
they were in our drift. I went along there with the 
tide. If I had had money, I would have sued Me- 
Gowan, but I didn’t have it. 

Q. Where did the fishermen pull the piles out as 
fast as they were driven in; did they have a permit? 

A. Well, that was so long ago, I don’t remember. 
Those men are dead and gone now. ‘They tied ropes 
on and pulled them away. I don’t know who did it; 
I could not say; that was many years ago. 

Q. They turned the pile-driver adrift, did they? 

A. Oh, no. 

Q. How wide is the river at this place from Sand 
Island to the other shore? 

A. I suppose four miles; some places six miles. 

Q. They drift all over the river? 

A. Mostly; that is where they go; in the strong cur- 
rent they cannot drift in the deep water. 

Q. It is not absolutely necessary for them to drift 
into Sand Island beach ? 

A. That is the only place they can drift on strong 
current; that is the only place. If im a strong cur- 


400 Columbia River Packers’ Association 


(Testimony of Jens Nielson.) 
rent, you were out in the deep water, you would be 
outside the bar in fifteen minutes. 

Q. What kind of a current is it along the island ? 

A. There is quite a current but we don’t use much 
net; just a few fathoms; take half an hour to drift a 
couple of miles; and then pick up and go back. 

Q. How far is it from there to the bar? [854] 

A. To the mouth of the river, it might be three or 
four miles. 

Q. How far out do you go fishing with a drift net? 

A. In the latter part of the season we often find it 
calm water and go pretty well out to the bar; some go 
out just for the sport. If it is rough, of course, they 
never go out there; they never go further than Sand 
Island. 

Q. Sand Island is about the limit? 

A. Yes, until the latter part of the season. 

Q. How far up the river do they go? 

A. I think right up to the Dalles; I can’t say; up 
to Rooster Rock. 

Q. Up above the Cascade Rapids? 

A. I have never been above Rainier. 

Q. How far is that? | 

A. About sixty miles; forty-five or fifty, along 
there. 

Q. What is the difference in the current up at 
Rainier? 

A. The current runs down all the time, quite a 
strong current in the spring; I cannot say later in the 
season. 

Q. You were there in April? 
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A. Yes, we used to. 

Q. What is the strength of that current up there? 

A. I cannot answer that. 

Q. Is it swift and rapid or slack and slow? 

A. It is a strong current; in some places the sailing 
boats cannot make headway. 

Q. Isit as strong asin the main river between Sand 
Island and Astoria? 

A. Yes, in certain places. There were many who 
did not like to go there because it was full of trees, 
but I did, and that is the reason I got a good many 
fish. [355] 

Redirect Examination. 
(Interrogated by Mr. FULTON.) 

Q. The places where you had your set nets in the 
vicinity of Rainier, how did the current there com- 
pare with the current in front of Sand Island where 
these buoys were? 

A. That is quite different. There was a kind of a 
tide but in the spring I set in between some old tree 
stumps; sometimes there was a kind of an eddy be- 
hind the tree. 

Q. That is where you set your net, the current was 
not very strong? 

A. Not very, although sometimes it was. 

Q. How would that current compare with the cur- 
rent where these buoys were put? 

A. I could not compare them. 

Q. Which was the swiftest ? 

A. It was swifter at Sand Island, that is, at certain 
time of the tide. 

(Witness excused.) 
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JOHN OSTERVOLD, a witness called on behalf 
of plaintiff, after being first duly sworn, testified in 
response to interrogatories propounded to him, as 
follows: . 
(Interrogated by Mr. FULTON.) 

‘My name is John Ostervold; I live mostly about two 
miles above Clifton, in the Columbia River. I have 
been acquainted with the Columbia River since 1881. 
My business is fishing. J have followed this business 
all my life; ever since I have come to the Columbia 
River. I have fished on the Columbia River since 
1881 with all kinds of gear. I fished with gill nets 
around Sand Island, and have operated set nets 
around Bugley Hole and Locaman and all along the 
river. I have also followed [856] seining. I 
have a seining ground of my own. JI have been sein- 
ing since 1887, and have been seining for the last six- 
teen years on the Columbia River. I engaged in set 
netting for the period of ten years, first from 1884, 
when I located on Puget Sound, ten years set netting 
off and on, every winter. I have given the matter a 
very thorough study, and have investigated how other 
people operated set nets. So far as my experience 
goes and that of others, set nets can only be operated 
successfully in an eddy, the length of the net to fit the 
eddy. If you have too short a net, it will not fish 
good, or if you have too long a net, it will not fish 
good; the net must fit the eddy. The eddy I speak of 
is formed by a promontory from the shore, and it cuts 


vs. H. S. McGowan et al. 403 


(Testimony of John Ostervold.) 

the current and makes a whirl, or back whirl, next to 
the shore, and follows down along the rip. Some- 
times you can put up three or four nets in one eddy, 
the closer to the rocks you are, the shorter the net; if 
you get fifty feet further down, you could put twice 
as long a net down, and still longer further down. 
Of course the eddy dies as you get further down. 
Sometimes the lower net may do best and sometimes 
the upper. The reason a set net cannot be success- 
fully fished in any other place, is because in the eddy 
the current is always live and it keeps flapping the 
net back and forth; more so in an upper eddy, and 
still less in the lower one; that stands the steadiest. 
The reason why you cannot successfully operate a set 
net in a straight current is, because there is no eddy 
there; the current is too strong; there is no slack 
water. 

Q. Then if you were to take a set net down where 
the tide ebbs and flows, there is always a slack water 
at both low and high; can a set net be successfully 
operated there? 

A. On the slack, it would be so short a time you 
would not have time to handle your net, before it 
would turn again. You must take your fish and wash 
your nets or it willspoilin [3857] about two weeks. 
I am familiar with Sand Island and have gill netted 
there. 

Q. Can a set net be operated in front of Sand Is- 
land about the middle portion of it, the inside portion 
of the net being 50 or 100 feet from the shore, and the 
outside at whatever length they wanted? 


404. Columbia River Packers’ Association 


(Testimony of John Ostervold.) 

A. Not in my days; I have not been there since 
1893. I have heard the testimony of Mr. Nielson and 
heard his description of the current at Sand Island, 
and I heard him describing the island as it is to-day 
From his testimony, in my judgment, set nets could 
not be operated successfully there. It must have its 
own way of doing the work, coming and going. If 
you had bridles at each end in a hammock net, right 
in the strong current, it would bring the lead and cork 
line together. If you had a lot of rock tied at the 
bottom to the lead line, it would lay over that way 
with one tide, and over this way with the flood tide, 
that is, the cork line would go down to the bottom of 
the flood and down the other way on the ebb tide. At 
low-water slack, it would probably catch a fish or two, 
if you could spare the time looking after the net. 
Fish run at times at low slack. Salmon generally 
come outside on slack water. If a set net were 
located within 400 feet of the shore of Sand Island, 
they would probably catch a few salmon. I think 
they run that close to the shore, but I think that at 
slack water is the time that they must fix the net. 

@. From the description you heard by Mr. Nielson 
of this location down there, what would be the value 
of that location for set net purposes? 

Mr. DORR.—That is objected to as incompetent, 
and no foundation laid. 

A. I would not give five cents for any such location 
without an [858] eddy; it is not worth it. 

Q. Referring to slack water, you say that a set net 
down there in front of Sand Island might catch some 
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fish, but that would be the time you would have to 
take it up? A. Yes. 

Q. Otherwise you would have no opportunity to 
pickitup? A. Yes. 

Q. And therefore you could not catch any fish as a 
matter of fact? A. I think that is true. 

Cross-examination. 
(Interrogated by Mr. DORR.) 

I have never been over on Pillar; the piles are too 
close together there. J have heard about it. They 
drive piles and stretch nets between the piles and 
hang them slack, but I was never there, only what I 
have heard. JI have heard it is a swift current and 
shallow water, and that they drive piles about every 
six feet, and then it is practical to catch fish where 
there is some current, if you fix them like that, have 
the right kind of protection, so that the current does 
not keep them too tight, and put suitable sticks on the 
net, to keep the web in proper place and to keep the 
current from getting too much strain on it, and you 
must not have them too far apart. This, of course, 
is regulated by the swiftness of the current. 

T have fished on Sand Island with a gill net. My 
business now is seining, and I sell my fish to the Col- 
umbia River Packers’ Association. I am independ- 
ent; Columbia River Packers’ Association is not 
interested with me; they are backing me. They fur- 
nish me the gear. J am operating the seining ground 
on the lower end of Puget Island, abreast of Cathla- 
met, about 33 miles up the river from Sand Island. [ 
am operating in the State of Washington. The set 
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netting in eddies is mostly in Oregon, in the vicinity 
of Jim Crow Point. There are perhaps two thou- 
sand [359] set nets in those eddies, but I have 
quit. They still operate there; they also operate 
some traps. The set nets are mostly operated in the 
winter. They don’t operate in the summer, because 
they can’t get the Chinook salmon up into those small 
eddies. 

Redirect Examination. 
(Interrogated by Mr. FULTON.) 

Q. In your judgment could a set net be success- 
fully operated down there in Sand Island regardless 
of how it was constructed, even if piles were driven? 

A. I don’t think piles would do any good there; it 
is too swift and too deep. I can’t imagine any way 
to construct a net to be successful on Sand Island. 

Q. Suppose they put it down in ten or fifteen feet 
of water close to the shore # 

A. If the fish went like that, they might be caught 
by scoop net perhaps. 

Q. But could it be operated successfully with a set 
net ? A. No; the fish don’t go that close in. 

Q. Then you say the set nets you know of on the 
Columbia River do not catch salmon at all, but sim- 
ply steelheads? 

A. Yes, sir; I never saw them catching any Chin- 
ook salmon to amount to anything. They might get 
one, but very seldom. I have never been up the river 
around The Dalles or Warrendale. 
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M. LUGNET, a witness called on behalf of plain- 
tiff, after being first duly sworn, testified in response 
to interrogatories propounded to him, as follows: 
(Interrogated by Mr. FULTON.) 

My name is M. Lugnet; I live at Ilwaco, Washing- 
ton. I came to Ilwaco in 1883. I have lived in 
Pacific County in the State of Washington for the 
last 27 years. First I was engaged [3860] in fish- 
ing, and then I went and took up a homestead, and 
then I have been logging, and fishing again of late 
years. I was rafting and have done carpenter work 
in the last summer. AI] the fishing I have done was 
gill netting. I fished four seasons, then I was away 
for six or seven years, and then fished three seasons 
again, then was away again, and then fished four 
seasons, making twelve in all on the Columbia River. 
My fishing operations extended all over from oppo- 
site the bar up to Moglers Station, abreast of the 
City of Astoria, and I have been successful. At first 
T fished most on the north side of Sand Island, and 
on the south side some, but seldom. Of late years, I 
never set my net on the north side at all, but on the 
south side. I could not tell how near the shore; any- 
way I could get my net; there were so many nets I 
had a hard time to get my net out. I could not tell 
how many nets habitually fish the waters of the lower 
Columbia River, in the vicinity of Sand Island. It 
looks to me there were lots of them. You could walk 
from one boat to another almost across the river. 
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I am acquainted with the place where the Colum- 
bia River Packers’ Association seined on Sand Island 
during the years 1908, 1909 and 1910. I heard that 
they leased it from the Government. I know about 
where it is; I saw them there. I saw these buoys 
that McGowan, Lindstrom and Coyle put in front of 
the Columbia River Packers’ Association’s grounds. 
There were some stakes hanging up there; I do not 
know what they were or who put them there; I saw 
them there, in 1908. I could not say how many there 
were; I never counted them, but I saw three or four, 
something like that. I saw them on ebb tide. The 
buoys were floating at that time. If they had not 
been floating, I could not have seen them. I did not 
see them at a strong tide; I never got hung up on 
them. 

Q. How were they placed with reference to the 
locations where [361] the gill netters drifted? 

A. The gill netters that I saw when I was there the 
last four years, I thought I had laid my net where I 
had a chance to get my full net out. 

Q. Was it in the drift ordinarily employed by gill 
netters? 

A. They were supposed to be gill netting, drifting 
with the tide. 

Q. And was that in the drift where these buoys 
were ? 

A. Well, they might drift on them, although I 
never did. 

Q. Would you say it was in the drift, these buoys; 
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were they in the path where the gill netters habitually 
drifted ? 

A. There were lots of gi!l netters drifting close to 
the shore when there was a strong tide especially. 

Q. Do you know anything about set nets? 

A. No, sir. Well, I know something but not on 
the Columbia River; I was fishing for Mr. McGowan 
on the North River in ’87, set netting. 

Q. Well, that would qualify you here as an expert. 
How long did you fish set nets on the North River? 

A. About four weeks. 

Q. Now, are you acquainted with the current in 
front of Sand Island where these buoys were located ? 

A. Well, I ought to know; I have been there often; 
it don’t run always alike, hardly two days or two 
tides alike. 

Q. Now, supposing that a set net were attached to 
those buoys that were there, one end on the inside 
buoy and one on the outside buoy, what effect would 
the current have on that set net? 

A. If it was setting across the river, it would be 
across the current, and if tied they might stay there 
and they might not. 

Q. What effect would the current have on the net? 

A. If they were hung on the buoys and tied up 
from 10 feet, and used heavy rocks on the bottom, 
they would be up and down for awhile, but if there is 
an anchor on the bottom, they will get [3862] un- 
der further in a strong current. If they are hung up 
on cork line, it might take the lead line up off the 
bottom. 
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Q. If the lead line was weighed down with rock 
and those buoys you saw on top, would those buoys 
go under water? 

A. Yes, the buoys were on top of the water. 

Q. And would the current take the buoys and cork 
line underneath the water? 

A. If they were tied on one end, it would take them 
down. 

Q. What effect would that have upon fish that hap- 
pened to be gilled there? 

A. I hardly ever got any fish when I snagged my 
net. When they got hung up, it would generally take 
the fish out. 

Q. Do the fish run along the shore there at low 
slack ? 

A. You fish almost all the time; you have a chance 
except in a very strong tide. 

Q. But will salmon run in that close to the shore 
at low slack? 

A. We generally fish in a deeper water in a slack 
tide. 

(). What is the reason for that? 

A. We can make our nets stand better. 

Q. Can you catch fish close to the shore? 

A. Sometimes, it is pretty hard to tell. When 
there is fish, you can catch them most anyway, and 
when there is no fish, you cannot catch them anyway. 

Cross-examination. 
(By Mr. DORR.) 

My idea is that when there is no fish, you cannot 

catch them, of course. I was on North River in 
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1887. Iwas then working for Charles McGowan and 
the old man. I was drift netting first and then set 
netting. They havea pretty good current over there, 
but I set my net pretty close to the shore, on the low 
side. I drove piling there ten or twelve feet apart, 
and hung the line on, and then hung the net on that, 
and put heavy rocks on the lead line. 

Q. What is the strength of that current in the 
North River as compared with the current off Sand 
Island where these buoys [863] were? 

A. I could not judge of that. 

Q. It is a good deal stronger in the North River? 

A. I believe on the ebb tide it is stronger on the 
Columbia River than on the North River. 

@. How about the flood? 

A. Well, on the flood too, except on a slack tide. 

Q. Are you speaking of the main river or inshore 
along Sand Island? 

A. The way the current is there on the first tide 
from the time it runs very close to the shore, and then 
after a little it keeps working out and is stronger 
outside and not quite as strong along the shore. 

Q. Are you acquainted with the other localities 
over at Willapa where they use set nets? 

A. I have never been set netting there. I fished 
there but not set net there since 1887. 

@. Have you seen set nets there? 

A. I have seen them but have not been right where 
they were. 

Q. How many set nets did you have? 

A. I had two little pieces in the North River. 
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cause there was always some other nets out there. 
It was no use to try to lay on top of another. 

Q. Do those gill nets frequently get tangled? 

A. Yes, sometimes they get all mixed together and 
go to the bottom and you cannot see any of them. 

Q. They have troubles of their own as well as with 
buoys? 

A. Yes, they have enough trouble all right; I had it 
any way. 

Q. How did you catch fish on the river; were you 
high man or low man? 

A. Well, I was pretty good in my young days, but 
now I guess I am getting too old. 

Q. How many tons did you average per season? 

A. When I first was fishing I did not weigh the 
fish; we counted them. 

Q. Did you ever fish by weight ? 

A. Yes, the last four years. 

Q. What is your average? 

A. About 5 or 6 tons or 7,.or sometimes a little 
over. 

Q. Are you fishing still in the season? 

A. I have my gear but I was not fishing this last 
summer. [366] 

Q. Did you fish the year before? A. Yes. 

Q. Who did you fish for? 

A. For the combine—the Columbia River Packers’ 
Association. 

Redirect Examination. 

(Interrogated by Mr. FULTON.) 

The kind of fish I caught on North River was sil- 
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ver salmon and dog salmon. We caught no Chinook 
salmon, not in a set net. These dog salmon run up 
the river in great quantities, sometimes even on the 
high ground. They are entirely different from the 
Chinook salmon. 

Q. You could not catch salmon in a set net on the 
Columbia River? 

A. I don’t think so; I have not seen it. They 
might, but I never saw it. 

Q. And these dog salmon and salmon fish you got 
up there are not worth anything compared with the 
Chinook? 

A. They paid pretty good for the silversides, but 
the dog salmon we had to throw overboard; they are 
not worth anything at those times. 

Q. Speaking of these buoys, state whether or not 
in your judgment any fish could have been caught in 
a set net in front of Sand Island where these buoys 
were, 

A. That is more than I could tell; I could not make 
any judgment at all, whether they would work or not. 

Q. Do you think that is worth anything for a set 
net location ? 

A. It would not be worth anything to me; I know 
that. 

Q. Why wouldn’t it? A. I would not have it. 

Q. Why? 

A. Because I could not make anything on it, and 
I would not try it. 

(Witness excused.) [367] 
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Rebuttal). ] 

OLE J. SETTEM, a witness called on behalf of the 
plaintiff, after being first duly sworn, in response to 
interrogatories propounded to him, testified as fol- 
lows: 

(Interrogated by Mr. FULTON.) 

I reside at Astoria; I have lived there since 1884. 
I have followed fishing in the summer-time and work- 
ing in the sawmills in the winter-time. My principal 
occupation was fishing, and I continued that until 
1905, when I went to work for the Department of 
Fisheries for the State of Oregon, as water bailiff. 
That is the name the legislature gave it, what it means 
I don’t know. My business was to enforce the law 
of fishing on the Columbia River and other places, 
and to look after the fishermen to see that they had 
their licenses and so forth. I was an officer of the 
State of Oregon, appointed to see that the fishing 
laws were enforced, and it was my duty to inspect all 
fishing gear and appliances and see that they were as 
required by law, and that parties had licenses—about 
the same as the Fish Commissioner himself. My 
territory was on the Columbia River up so far as 
Celilo Falls. I held that office up to the fall of 
1908, and in performing my duty I had occasion to 
and did observe the manner in which fish were caught 
in the river outside of my own general knowledge, 
and I had occasion to, and did, examine into the man- 
ner in which set nets were operated. I have exam- 
ined a great number of set nets on the lower Colum- 
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bia River. Set nets are operated all along the Ore- 
gon side from Youngs River beach, near Astoria, to 
the eddies near the mouth of the Cascade Locks. 
There were some nets operated in the Columbia River 
below Astoria. One was hung on the piling on the 
Union Fishermen’s cannery, and one on the old traps 
standing below the cannery, which is pulled out now. 
They were not there in [368] the summer season, 
because the fish don’t go in there in the summer. It 
is in the winter from the first of January to the first 
of March when the season is closed. When the season 
opens in the spring they don’t use set nets because 
the fish don’t goin. These set nets might get a sal- 
mon, but if they get a fish, it is generally a steelhead, 
because the steelhead will get the web twisted around 
his teeth; otherwise, he would be pulled out by the 
tide. The tide is pretty strong down by the traps, 
but not by the cannery. I have had experience in 
operating set nets, and from my experience it does 
not pay for anyone to operate a set net except you 
have an eddy to put it in and the net fixed just to fit 
the eddy. I have had two years’ experience operat- 
ing set nets for six or seven weeks, and some years 
ago, I was operating set nets in the winter-time. I 
understand how they are operated, and I have also 
examined all the location between Astoria and the 
Cascade Locks, and I informed myself as to which 
set nets caught fish and which did not. These set 
nets on the Columbia River are always placed in 
eddies. I have not found set nets in the river except- 
ing in the eddies. There are a number of them be- 
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tween Stella and Hog’s Island. There is a straight 
beach there and they have a pile-driver and drove 
piles out from the shore and used brush and rocks at 
the bottom and filled it up to the low-water mark, and 
then planked it up to the high-water mark, and thus 
they made an eddy to catch the fish; otherwise they 
could not catch fish. They made these eddies them- 
selves, and it is only in eddies that set nets are oper- 
ated. That is for two reasons: the current comes 
down fast and the nets will stand up and down. If 
the net is not set out from the shore, tt if is tied to 
the piling and made fast to the beach so that the cork 
line cannot go down, then they will take the lead line 
up from the bottom, if there is no piling there but 
only buoys and anchored solid, it will take the cork 
line down, and if there [869] is only one end fast, 
then the meshes will stand that way in the current, 
lengthwise, and no fish can be caught. In order to 
gill, the mesh must be square, and it will not do that, 
except in an eddy. 

I have gill netted a good many years, mostly in the 
lower river from Scarboro down along Sand Island 
and right out to the bar. 

I am familiar with Sand Island and have been for 
many years. I saw these buoys that were placed in 
front of the Columbia River Packers’ Association’s 
fishing grounds, which it leased from the Government 
on Sand Island. I don’t know the lines exactly, but 
I know it was in front of that place. I examined 
them and I found the license numbers O. K. When 
I was there there were two men laying in a skiff; 
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one man sitting in the bow and one in the stern. 
They had five or six fathoms of net, and two guns in 
the boat, and one big revolver on each side, and a belt 
around their body chuck full of cartridges, and the 
gun getting ready to shoot; what they intended to do 
I don’t know. They asked me what I wanted and I 
told them I was going to see if they had licenses as 
required by law, and when I saw that I said that is all. 
One of the nets was close, and I saw the character of 
web it contained. It was a cotton seining web, with 
heavy lead and cork lines, seine cork and some big gill 
net corks, 

Q. Was it possible to catch fish with that? 

A. You could not catch fish with a gear like that, 
by set net. It might have been used for seining but 
notin that position. No fish could be gilled with that 
net. 

(Witness continuing :) 

These buoys were right in the drift of the gill net- 
ters on the running tide, on slack tide, the gill netters 
don’t go in there because there is no fish to be had. 
The reason of that is, [370] some say that the fish 
go right out in the deep water to catch the current; 
others think the fish are there, but stay right down on 
the bottom and do not move; and I know men who 
have tied long line, fast up on the beach and with 20 
or 30 fathoms of net, and then drifted at anchor with 
the boat and held the net until the tide starts, but I 
have never heard of men getting fish that way. My 
experience and that of others with whom I have 
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talked, is that at slack water fish do not run near the 
shore. 

Q. What in your judgment would be the rental 
value, or otherwise, of this ground you speak of 
where these buoys were located for set net purposes? 

Mr. DORR.—That is objected to as incompetent 
and no sufficient foundation laid, and immaterial. 

A. My opinion is that a thing you cannot be bene- 
fited with is worth nothing. 

@. What would be the fair rental value of that 
ground for set net purposes? 

A. No value at all; nothing at all. 

Q. Why? 

A. Because it would not pay anyone to operate the 
set net. 

Q. Is there any way one could operate set nets 
there successfully ? 

A. My judgment is that there is not. 

Q. Explain your reasons why. 

A. Because you cannot keep a set net there in the 
running tide; the gill nets drifting down on the strong 
current and back on the flood, they will hook that and 
drag them away, and if they are anchored too solid 
to drag them, they will cut them away; they will not 
stand for them down there. 

Q. Any other reason ? 

A. The experience is that there is no fish to be 
caught near the beach on a slack tide. 

Q. Your judgment is that no matter how skillfully 
a set net would [371] be placed or operated, it 
would catch no fish? 
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A. It would not catch fish that would pay anything 
to operate. 

Q. Something has been said about fish gilling in 
clear water; I wish you would explain that a little 
more fully. 

A. The experience of all those who have operated 
gill nets is that when there is clear water and fish 
come up to the net, they see the net and stop and they 
run along the net. I have seen that myself time and 
time again, and have heard others say the same. 

Q. When the water is clear, when do gill netters 
gill fish in their nets? A. At night. 

Q. What proportion of the time is the water clear 
ordinarily around Sand Island? 

A. It is most always clear on the flood, the whole 
season through. Of course, as soon as the flood stops, 
the muddy water comes down, but it settles. 

Q. What proportion of: the season is the water of 
the Columbia River muddy? 

A. In June is generally the freshet time, and then 
it is muddy, until it is clear. 

Q. The Columbia River is ordinarily a clear 
stream ? A. Yes, sir, it is. 

Q. How does the tide come down there in the vicin- 
ity of Sand Island; how long a space is there between 
the turn of the tide at high water? 

A. It is a very short time that there is slack water. 

Q. Explain the action of the tide in that respect. 

A. If you are close to shore it will stay on longer, 
but if you are thirty or forty fathoms out it will stay 
very little. It depends on the weather; if it is spring 
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tide there is no appreciable slack. 

Q. And in the small tides, how long is the space be- 
tweenthe [872] current? 

A. That depends on the weather. 

Q. Well ordinarily? 

A. On the small tide there is hardly slack water at 
all. It begins coming ebb up along the shore again. 
In real fine weather, no wind, there might be slack 
along the beach for half an hour or an hour and a 
half. There is hardly two days that is the same; 
you cannot say exactly. 

Q. Now, what has been your experience with fish 
that have been gilled, where your net has been 
caught in anything so that the current runs through 
your net? 

A. The fish is torn out; sometimes I have been 
snagged. You can get fish by the head in the net 
and the fish is gone if there is running tide. 

Q. So that if you are able to lay a set net in front 
of Sand Island at the point where these buoys were 
and should be fortunate to catch salmon at slack tide, 
what would become of it if you did not take it right 
out? A. It would be thrown away. 

Q. And you think it could only be fished at all not 
to exceed an hour or an hour and a half on high tide? 

A. Not so long as that on high tide; on low tide it 
might. 

Q. A man would have to be awfully busy to take a 
salmon? 

A. Yes, if there was any in. If itis a set net, you 
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have to be there to go over it or you cannot raise it. 

Q. Why? 

A. Because the current is so strong it will hold it 
down. 

Q. It would hold the buoys right under water? 

A. Yes, sir. 

@. And then if there were fish in it at low slack 
they would get away? 

A. Yes, at low slack. [873] 

Q. One or two witnesses have testified that in their 
judgment if we had allowed eight set nets to have 
been fished there, they would have caught in the 
neighborhood of 100 or 150 tons of fish; what is your 
judgment about that? 

A. That is the same as when the grandmother tells 
the children some stories, they may believe it, but 
people of common sense would never believe it. 

Q. It is a fairy tale? A. Yes, that is all. 


Cross-examination. 

(Interrogated by Mr. DORR.) 

Q. You were water bailiff for four years? 

A. Yes, from the spring of 1905 and resigned in 
the fall of 1908. 

Q. What have you been doing since that? 

A. I have been fishing. 

Q. Gill netting? 

A. Set netting and gill netting. 

Q. Where? 

A. I have been operating set nets these two years 
in Young’s River on the south side of Astoria—the 
southwest. 
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Q. Below Astoria? 

A. Yes, sir, you have to go below Astoria to go 
there. 

. Did you eatch fish there? A. Yes. 

What kind? A. Shad. 

. Then there are shad in the river also? 

Yes. 

Are there many of them? 

. Well I catch enough to make wages. 

How is your set net constructed over there? 
It is a special gear for shad. [874] 

. It is the same general construction? 

Yes. 

. How is it built? 

. I tie them fast in shore and anchor buoy in the 
stream. 

Q. How long is the net? 

A. It depends on the size of the river. The 
longest net is 45 fathoms, down to 14 fathoms. 

Q. That is, depending on the width of the river? 

A. Yes. 

Q. You are not allowed to stretch the net across 
the whole river? 

A. There is no limit in District Number One, but 
in the Coast streams it cannot be done. 

Q. State what the limit is there. 

A. One-third of the stream. 

Q. How many set nets are there ordinarily each 
season on the Columbia River that have been under 
your jurisdiction as an officer? 

A. The highest number I had, if I remember right, 
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was 194; that included right up to The Dalles. 

Q. That is on the Oregon side? 

A. The Oregon side; that included the Willamette 
River, Young’s River, and all the tributaries. 

Q. One hundred ninety-four? 

A. I think that was it. 

Q. Where is Stella? 

A. Stella is in Washington opposite Mayger and 
half way between Portland and Astoria. 

. Where was this long beach? 

. That was on the Washington side. 

. Between Hog Island and Stella? 

. Yes, sir. 

. What were you doing over there? [3875] 

. Lamall over; I took in both sides. 

. Were you under the jurisdiction of Washing- 
ton too? 

A. No, I was to report to Burton if there was any 
violation there, and he would report to me if there 
was any violation on the Oregon side. He was the 
deputy fish commissioner of Washington. 

Q. You just had an understanding you would look 
out for each other? 

A. Yes, sir; we worked together in that way. 

Q. How long is this beach, between Stella and 
Hog Island? A. I think about three miles. 

Q. A straight beach? A. Yes, no points. 

Q. And no eddy? 

A. No, except what they made. 

Q. They made an artificial eddy by putting in rock 
and brush ? A. Yes, sir. 
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. As you explained? A. Yes, sir. 

. How many set nets in that section? 

. One set net in each of those eddies. 

. Between Stella and Hog Island? 

. Three; one to each eddy. 

. That is these artificial eddies? A. Yes. 

. What kind of a current do they have over there 
commonly ? 

A. The current comes straight down along the 
beach; a swift current, except in the summer when 
the river is low, but they could not put in set nets 
just for the slack water. 

Q. Does the tide flood up that far? 

A. In the summer-time it comes up as far as Wil- 
lamette River. 

Q. What is the ordinary rise and fall of tide at 
Sand Island? [876] 

A. From five feet six inches up to pretty near ten 
feet. 

Q. What is the average? 

A. About seven and one-half or eight feet. 

Q. For the same reason you were looking after the 
interests of the Washington Commissioner, you ex- 
amined these buoys in front of Sand Island? 

. Yes, sir. 


OOP HO POO 


. Did you find them properly licensed? 

. Yes, they were O. K. 

. And you told the men they were all right? 

. I told the men I had nothing to do with them. 
. And you did not attempt to bother? 
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A. Thad no right to bother them. 

Q. They were legally there as you understood? 

A. According to the law, yes. 

Q. You made no report of it to the Commissioner? 

A. No, I had nothing to report; nothing wrong. 

Q. You did not make reports unless you found 
something wrong? A. No. 

Q. The gill netters you say fished in the night? 

A. Yes, and in the daytime too, in the spring-time. 

Q. Generally in the night after July 1st? 

A. At all seasons at night. 

Q. But not in the daytime? 

A. On the flood; if there is a wind that stirs up the 
sand and a strong current takes the sand along and 
makes the water muddy. 

Q. Now, isn’t that the case most of the time? 

A. No. 

Q. On the flood tide the sand is stirred up and the 
water is discolored with the silt and sand in suspen- 
sion in the water? A. Yes. [877] 

Q. That is the universal condition down there in 
the flood tide? 

A. No; there may be two or three days of that. 

Q. I understood there was a law passed in Oregon 
in 1908 prohibiting fishing down there in the night? 

A. No, sir; no such law been passed. 

Q. Iam mistaken about that? 

A. You can fish at night during any time you can 
fish in the day. 

Q. Maybe I am mistaken in assuming there was a 
referendum act passed. 
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A. There was an act but not prohibiting night fish- 
ing. There was a prohibition against fishing below 
a point between Smith Island and Pentalus. It did 
not take effect until the fall of 1908, the 10th of 
September. 

Q. Are you in any way connected with the Colum- 
bia River Packers’ Association? A. Not at all. 

Q. Entirely independent? 

A. Independent; I don’t owe them a cent and they 
don’t owe me. 

Q. You are not working for them? 

A. No, sir. 

(Witness continuing :) 

(Interrogated by Mr. FULTON.) 

Q. You have no interest in the corporation one 
way or the other? 

A. Not so far as I know, unless they would give 
me a few hundred shares of stock. 

Q. But they have not? A. No. 

(Witness excused.) 

Plaintiff rested. [378] 


Sur-rebuttal. 
November 11, 1910. 


[Testimony of Jens Nielson, for Defendants 
(Recalled in Sur-rebuttal) .] 

JENS NIELSON, a witness heretofore called and 
sworn on behalf of plaintiff, was recalled by the de- 
fendants as a witness on their behalf, and in response 
to interrogatories propounded to him testified as fol- 
lows: 


vs. H. S. McGowan ct al. 429 


(Testimony of Jens Nielson.) 
(Interrogated by Mr. DORR.) 

Q. I want to ask you Mr. Nielson whether there 
is not a great deal of jealousy down on the river 
amongst the gill net men against the other kinds of 
gear that are used there for fishing. 

A. Not if they don’t come out in our route where 
we are drifting. ‘lhe seines, uf course they don’t 
bother us. If they lay out ahead of us, they gen- 
erally wait until we are past, because we drift them. 
There is only one kind of seine bothers us. 

Q. And there has been a great deal of opposition 
to fish traps and other kinds of gear by the gill net 
men? 

A. That is not for the fishing, but that is because 
we claim they kill off the young salmon for the 
hatcheries. The traps are in Bakers Bay and not 
out where we are drifting; that has been closed a 
long time. We had no objection at the time they 
started in with traps. 

Q. You claim that set nets will kill off young fish? 

A. Oh, no; I don’t say that. 


Cross-examination. 
(Interrogated by Mr. FULTON.) 

The only objection that the gill netters have to 
traps applies only to such traps as are in the navi- 
gable portion of the river and obstruct the floating 
of the gill nets. There is no fight against traps be- 
cause they are traps, but when they obstruct [879] 
navigation, then there is an objection, but if they 
are not, we do not object, if they don’t get in our 
way. Our way is in the navigable stream, and the 
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objection to fish wheels is that they indiscriminately 
eatch everything that comes in their way and de- 
stroy the young salmon, and does not permit the 
salmon to reach the spawning grounds, and that 
would ultimately destroy the salmon that is in the 
Columbia River. 

The class of people comprising gill netters are all 
kinds; in the summer they fish—men of all trades, 
and a great many well-to-do people right in town go 
out fishing. A majority of them have families of 
their own and live in Astoria, and men who stand 
high in the community, both church people and edu- 
cated people; all kinds of trades people, carpenters, 
blacksmiths and so forth—about every trade is rep- 
resented on the Columbia River. At the time of 
spring fishing, there are not a band of outlaws by 
any means; if there are, I must be one. 


Redirect Examination. 
(Interrogated by Mr. DORR.) 

Fishing season begins the first of May and lasts 
until the 25th of August. That is what we eall the 
spring fishing season. Of course, a good many don’t 
start until in July. 

I have seen young salmon at the hatcheries, but I 
have never Seen any going up the Cascades. I have 
never heard of young salmon going up the river to 
spawn; they generally go down. Of course, small 
salmon about two pounds or two and one-half pounds 
goup. I cannot say whether they would be simply 
small butnot young. There are lots of young salmon 
that go up the river, two or three pounds. 
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Q. What I want to know especially is when you 
allude to catching twelve tons of salmon, in your tes- 
timony yesterday, during the season, what season 
did that mean? 

A. We count from the spring opening to the spring 
closing. [880] 

Q. And where you said the average was three or 
four tons you meant the same season? 

A. Yes, sir. 

Q. You did not refer to the fall or winter fishing? 

A. No, sir. 

Q. Just what you call the spring season? 

A. Yes, sir. 

Q. And that is what is commonly meant by the 
fishing season? 

A. Yes, sir, on the Columbia River; that is the 
spring season. Of course in the fall only a few men 
go out. The majority do something else. 

(Witness excused.) 


[Testimony of J. F. Ford, for Defendants (Recalled 
in Sur-rebuttal). ] 

J. F. FORD, a witness on behalf of the defendants, 
was recalled, and in response to interrogatories pro- 
pounded to him testified as follows: 

(Interrogated by Mr. DORR.) 

I have already testified in this case at the former 
session, and at that time, I produced some photo- 
graphs. Iam personally acquainted with the waters 
and the contour of the shore on the south side of Sand 
Island. I have some photographs of the locality 
showing the general course of the shore at these fish- 
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ing grounds in controversy in this suit, other than 
those I have heretofore produced. 

I am acquainted with the shore along that part of 
Sand Island, and there are three circles on the south 
shore of the island, making two small bays and one 
large one, and there are eddies in each of the small 
bays. The first little bay is at the east end of the 
island; one is near the center, and the other is a little 
west of the center of the island. I have a photo- 
graph covering particularly that part of the shore. 
(Here witness produced a photograph.) This is a 
photograph taken by [881] myself. It was taken 
in the year 1907, in the month of August. It was 
taken from the center of the island, looking west or 
southwest, on the beach, on the sand on the south 
shore of the island. 

Whereupon, said photograph was marked Defend- 
ants’ Identification Number 21. 

This is a true picture. The ground shown in this 
photograph that the seine is being drawn on, to the 
best of my knowledge, is the middle ground shown 
at a low tide. 

Q. At what stage of the water, if you know, have 
you seen the principal seining there? 

Mr. FULTON.—That is objected to as incompe- 
tent, irrelevant and immaterial and not rebuttal tes- 
timony, but a part of the defendants’ main case. 

A. The best catches I have seen are at low tide. I 
have seen them fish at all stages on the different 
grounds but not on this lower ground, but the chief 
fishing is at low tide. The bend in the shore is the 
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lower bay. I do not know who these people are in 
the photograph; they are fishemen; I don’t know any 
of them by name. My object in taking this picture 
was for the commercial value to me as a photograph; 
it had nothing to do with this case. 

Thereupon, counsel for defendants offered said 
photograph in evidence. 

Mr. FULTON.—Q. I would like to ask, do you 
know where the Columbia River Packers’ Associa- 
tion were fishing on sites two and three during the 
years 1908, 1909 and 1910? A. Yes, sir. 

Q. This (referring to the photograph) 1s in front 
of their premises? 

A. If I am right, it is the middle ground called 
number two. 

Q. In front of Site Number Two where the Colum- 
bia River Packers’ Association were fishing ? 

A. Well, I would not know as to the exact survey. 
[382] It is the shore of the land where the Colum- 
bia River Packers’ Association were fishing in 1908, 
1909 and 1910, but I don’t know who was operating 
the seine there, unless it would be Jack Service. I 
think that is him (witness referring to one of the men 
in the picture), but I could not say for sure. I think 
that this picture was taken on the ground that Jack 
Service was seining during the year 1907. The dis- 
tance from the man shown in this photograph to the 
point down at the further left side of the picture, I 
should judge it to be a mile. 

Thereupon, counsel for plaintiff objected to the 
introduction of said photograph for the reason that 
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it is incompetent, irrelevant and immaterial, and be- 
ing part of the defendants’ main case. 

Mr. DORR.—Q. Does the picture show the ex- 
treme southern part of that island? 

A. Yes, sir. 

Q. Whereabouts in the picture is that shown ? 

A. It is at the west extremity of the south shore 
and fishing ground. 

It shows at the old steamer ‘‘Republic.’”’ That 
would be just off the picture, at the point of those 
seines on the left side. The bow of the boat you see 
there is a sailing skiff. That boat belongs to the 
crew. ‘The point of land just over the boat is the 
outer point of the lower sands. The boat is, of 
course, much nearer, but you can see the land in the 
perspective. 

Whereupon, counsel for defendants offered said 
photograph in evidence, and the same was received 
in evidence, marked ‘‘ Defendants’ Exhibit No. 21,’’ 
and is hereunto attached so marked. 

Thereupon, counsel for defendants handed witness. 
another photograph and asked the witness if he could 
identify the same. 

A. That is a photograph of the middle grounds on 
Sand Island. I [383] made this picture in the 
year 1905 for commercial purposes. The grounds in- 
eluded in this photograph are a little east of the other 
picture (Exhibit No. 21), looking down across the 
same shore and beach, and it shows the shore line and 
the point of sands where they are seining below. 
When I took this photograph, I was standing near 
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the middle of the island, on the south shore, looking 
west, and this picture shows the outline of the south 
shore of Sand Island correctly at that locality. I 
should say that the indentation of the bay into the 
jand, in the arc of the circle that it makes, is 500 feet. 
T do not know the people shown in the picture. They 
were just hired fishermen. The picture was taken in 
the month of August at low tide. 

Whereupon, said photograph was offered in evi- 
dence by counsel for defendants, and the same was 
received in evidence, marked ‘‘ Defendants’ Exhibit 
No. 22,’’ and is hereunto attached so marked. 

(Witness continuing :) | 

I have another photograph here taken by me in 
August, 1907, at the same time I took Exhibit No. 21, 
or within a few days of that time. It was taken for 
the same purpose. The territory covered by this 
photograph is simply on the lower point, outer point 
of the sands on the southwest point of Sand Island. 
It is the main point that is shown in Exhibit 21, at 
the left margin of that picture. I was standing at 
the waters’ edge of the sands, on the shore to the east- 
ward of that point, and looking westward. The pic- 
ture was taken at low tide. I know part of the people 
that are in this photograph. Willie Brumbach is 
standing in the boat, with some visitors. I can’t 
name the crew, but it was Steve Butt’s crew. I know 
this ground as the lower fishing ground—lI think it 
is what is known as the Brumbach ground. I under- 
stood that McGowan and Company were operating 
the ground that year. The only object I had in mak- 
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ing this picture was its [884] commercial value 
and its beauty. The fish shown in the net in this pic- 
ture are principally salmon, steelhead and salmon 
and blueback—Chinook salmon. 

Whereupon, said photograph was offered in evi- 
dence by counsel for defendants, and the same was 
received in evidence, marked ‘‘Defendants’ Exhibit 
23,’’ and is hereunto attached so marked. 

(Witness continuing :) 

I have another picture, marked ‘‘Copyright 1905 
by J. F. Ford.’’ I made this picture in August, 1909. 
It covers what is known as the Brumbach ground, 
that is, the lower end. I made this picture for com- 
mercial purposes the same as the others. When I 
took this picture I was standing on the beach just 
above the fish, looking to the southwest. This Brum- 
bach ground partly lays in the bay I speak of and 
covers this point. I know many of the people in- 
cluded in this photograph—James McGowan, Rube 
Rodgers, and William Vaughn. They were working 
for McGowan, catching Chinook salmon, mixed with 
steelhead and blueback. This picture was taken at 
low tide. 

Whereupon, counsel for defendants offered said 
photograph in evidence, and the same was received 
in evidence, marked ‘‘ Defendants’ Exhibit No. 24,”’ 
and is hereunto attached so marked. 

Q. Can you show the Court these bays which you 
have now specifically testified to as existing on the 
south side of Sand Island in any other photograph 
that you have heretofore produced ? 
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A. Yes, sir. In this photograph of Sand Island 
marked Defendants’ Exhibit Number 2, showing the 
three little bays, one at the east end, the middle and 
the west of the center of the island, showing the east- 
ern point of the island, the two middle points and 
the spit Republic. The red cross in this picture 
seems to be at the east end of the island opposite the 
first little bay; then we have the little bay in the 
center of the [885] island, and the bay in the west 
end, which is immediately to the left on the picture 
with the red cross, and the dots out in the water are 
gill net sail-boats, and the rows of piling shown on 
this picture are fish traps. 


Cross-examination. 
(Interrogated by Mr. FULTON.) 

We usually call the little circles that are partially 
protected from three sides bays; the water in the 
middle circle we calla bay. I do not know where I 
got that definition. I do not recall the definition that 
the geographies gave of a bay. I know that all 
shores and streams have slight indentures, more or 
less. This indenture is in the same shape as Baker’s 
Bay, only on a miniature scale. The shore is about a 
mile long and indented 500 feet. 

Q. And as a matter of fact this is a long shore and 
it just indents in very slightly and the current runs 
right along just the same? 

A. No, the current slacks there. 

@. How do you know? 

A. I have been there in a boat many times. 
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Q. The current slacks anywhere at certain stages 
of the tide? 

A. No, sir; not out 500 feet; it is a fierce running 
tide. 

Q. Then 400 feet out; how deep is the water? 

A. I don’t know. 

Q. You mean 500 feet out at low tide or high tide? 

A. There would be possibly 100 feet difference be- 
tween the tides. 

Q. Then which do you refer to? A. Low tide. 

Q. Then that would be about 600 feet out at high 
tide ? A. Yes, sir. 

Q. And the current is running fiercely ? 

A. Yes, sir. [386] 

Q. Let us understand that; the current is running 
fiercely ? AL Yessir: 

Q. As fast as it does anywhere ? A. Yes, sir. 

Q. Now, just how close to the shore does this fierce 
current stop; there must be some space between the 
500 feet and the shore where it slacks? 

A. Yes, sir; 100 or more feet where it gradually 
slacks. 

Q. About 100 feet from the shore? 

A. No, from the swift water. 

Q. That would reduce it to 400 feet from the shore? 

A. Yes, possibly; but let me say that at differ- 
ent stages of the tide it is different. 

Q. Now, you stated that 500 feet from the shore — 
the current runs swift, fiercely ? 

A. Yes, sir, it does. 

Q. And 100 feet back from the 500 feet you would 
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begin to get slack? A. Yes, sir. 

Q. And where is it slack; how close to the shore 
does it slack ? A. Well, I couldn’t tell. 

Q. You know well that with the large body that is 
there, with a fierce current 500 feet from the short, 
you have a current almost right up against the shore ? 

A. No, sir. I know that while one boat will be 
going swiftly downstream, 300 feet from that a boat 
would go the other way. 

Q. Three hundred feet below or above? 

A. North of it, in shore. 

Q. That is what you call the eddy? A. Yes, sir. 

@. Where one current is going upstream and the 
other is coming down? [387] A. Yes, sir. 

Q. That is the whole length of this indenture? 

A. Yes, sir. 

Q. And out 500 feet from the shore you have a 
fierce current going one way and another current go- 
ing the other? 

A. Yes, sir, a mild current going the other way. 

Q. What do you mean by the eddies? 

A. Those little bays. 

Q. Where the water swirls around at times? 

A. Yes. 

Q. Those swirls do not stay in any particular place, 
do they ? A. No, sir. 

Q. They run up and down and around like a mael- 
strom ? 

A. Those little slacks run easily; they can handle 
a seine in them. 

Q. But there is no permanent place for the eddy; 
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they run up and down wherever there are currents 
meeting at any particular time; and that forms sort 
of a swirl? A. Yes, sir. 

Q. That is what you call an eddy? 

A. Thatis one. This eddy is made by the current 
striking the lower part of the sands and letting the 
water be slack between that and the swift current. 


[Testimony of Nels Sankala, for Defendants 
(Recalled in Sur-rebuttal).] 

NELS SANKALA, a witness called on behalf of 
the defendants, after being first duly sworn, in re- 
sponse to interrogatories propounded to him, testified 
as follows: 

(Interrogated by Mr. DORR.) 

I live at Ilwaco; I have lived there since 1884, and 
I am by occupation a fisherman. [I fished with gill 
nets in 1888, and then worked in the cannery for the 
Aberdeen Packing Company; [388] after 1899, I 
worked in the seine; for the last three years I have 
not worked. JI worked with seines in 1899, on Sand 
Island. 

Q. Who did you acquire the right from at that 
place in 1899-2 

To this question counsel for plaintiff objected on the 
ground that the same was incompetent, irrelevant and 
immaterial. 

A. The Aberdeen Packing Company owned that 
and turned it over to the Columbia River Packers’ 
Association, and I got it from them. 

I bought it from the Columbia River Packers’ As- 
sociation in 1899. 
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Mr. FULTON.—I further object on the ground 
that a transfer of real estate cannot be established 
by parol testimony, nor can a transfer of an heredita- 
ment nor an appurtenance be proven by parol, and 
plaintiff moves to strike the testimony of this witness 
as to the purchase from the Aberdeen Packing Com- 
pany and from the Columbia River Packers’ Asso- 
ciation. 

Mr. DORR.—We do not claim he purchased any 
real estate or hereditament, but that he purchased a 
fishery right. 

Mr. FULTON.—We insist on the motion, and on 
the further reason that the fishery right is an appur- 
tenance if it exists at all, and consequently can only 
be proven by a writing. 

Mr. DORR.—Our contention is that the witness 
purchased a possessory right of fishery. 

Mr. FULTON.—I further object that no fishery 
right can be acquired in the State of Washington or 
in the State of Oregon by possession. 

After I purchased this property, I started fishing 
there, and I fished there for about eight years alto- 
gether, beginning I think with the year 1899. The 
last year I fished there was 1907. During the last 
three years I had a partner fishing there with me. I 
know the defendant, Henry 8S. McGowan; I have 
known him for about twenty-five years. I know the 
set net [389] locations placed by him on my fish- 
ery in 1908, in the month of June. I was working 
there on a set net for McGowan. 

Q. State whether McGowan or anyone else asked 
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you for permission to locate the set nets on that 
ground in 1908. 

To this question counsel for plaintiff objected on 
the ground that the same was incompetent, irrelevant 
and immaterial. 

A. Yes, sir, he put out the buoys and I put in the 
net. : 

I know where Sites 2 and 3 are on Sand Island. I 
was at No. 3; McGowan was next to me. I was in 
front of No. 3 and McGowan in front of No. 2. 
There were four set nets there in front of No. 3. 
Those were put there with my permission. 

Q. I want to ask you whether there is any eddy 
along there in that water? 

A. That is pretty hard to tell. Sometimes hardly 
any at all; sometimes about 150 fathoms, there is an 
eddy. 

Q. How far does the eddy go out if there is one? 

A. Sometimes pretty far out and sometimes not 
much at all; sometimes at half tide it is pretty far out, 
and sometimes not far out. 

Sometimes the water runs so that they put the 
seine in the shape of a jack-knife, half closed, and 
then run it back and forth. When I was fishing on 
my own account, I operated three seines; I used two 
all the time. 

Q. How much money did you make a year during 
the fishing season ? 

To this question, counsel for plaintiff objected on 
the ground that the same was incompetent, irrelevant 
and immaterial. 
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A. Some years more and some less; about five, six 
to eight thousand dollars, I think is the highest. 

In seining there I found that you did not get any 
salmon until the seine comes up to the shore. The 
seine that I used was about 250 fathoms in length. 
At low tide all of the fish [890] are close to the 
shore. I caught most of my fish at low-water slack, 
or the first of the flood. 


Cross-examination. 
(Interrogated by Mr. FULTON.) 

My seine was 200 fathoms in length. I put it out 
full length from the shore. It went out into the chan- 
nel about 200 fathoms. I put it out there to fish. 

Q. Couldn’t you fish just as well close inshore ? 

A. Yes, what I could put my seine. 

Q. Couldn’t you catch just as much fish close in- 
shore in the place where the water is all slack as you 
can way out in the channel ? 

A. Sometimes lots of fish close to the beach, and lots 
outside; I don’t go very far out. 

Q. What do you call close; how many fathoms? 

A. With the seine. 

Q. You say sometimes you catch them close; how 
many. fathoms do you call close? 

A. About 100 fathoms or something like that. 

Q. Don’t you know that salmon don’t run close to 
the shore at low slack water ? 

A. I have seen them swimming close to the shore. 

Q. That is in your seine; but when they are not 
driven in by the seine, at low slack water? 

A. Pretty close. 
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. How close at low slack water? 

. They come close in July or August. 

. Tam talking about low slack water. A. Yes, 
. Do salmon come close in shore—not steelheads? 
. Yes, sir. 

How close? [891] A. That is hard to tell. 
. One hundred fathoms? 

. One hundred, or seventy-five, or even fifty. 

. At low slack water ? 

. Yes, sir; yes, I catch fish all right there. 

You put your seine out in low slack water when 
there is no current? A. Oh, yes. 

. About 100 fathoms? A. Yes. 

. Seventy-five or a hundred? 

. I put it all the way. 

. You only put it out about 75 fathoms? 

. [haul it out and bring it around. 

. How far out did it go from the shore? 

. I got the tail line clear out. 

. That would be 200 fathoms ? 

. Yes—150 or 175. 

. You say that you bought this fishing right from 
the Columbia River Packers’ Association ? 

A. Yes, sir. 

Q. Who did you make the deal with? 

A. Mr. R. A. Hawkins. J asked him if the Aber- 
deen Packing Company had turned that over to the 
combine, and he said yes, that he put it in at three 
hundred dollars. I said that I would see the Aber- 
deen Packing Company’s books and find out how 
much fish they caught before. 
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Q. Then what did you do? 

A. Mr. Hawkins said he would give me the first 
chance to buy the business. 

Q. And he wanted how much for it? 

A. Three hundred dollars, and I gave him a mort- 
gageand paidhim [892] the same year. 

Q. Did you get a writing showing what you 
bought ? 

A. No. I do not know that he gave me any writing; 
I don’t know. 

Q. In whose name was the license issued for fish- 
ing the ground? 

A. He did not give me the license. 

Q. Whose name was the license in? 

A. I don’t know. 

Q. You swear you don’t know in whose name the 
license for those seines fishing that ground was in 
during the time you fished after you claim you bought 
out from the Columbia River Packers’ Association ? 

A. Yes, I said I want a license, and he said he 
would keep the license, and got it so that nobody else 
would come over there, but that it was my place he 
said; he said he would hold the license. 

. Inhis name? A. I don’t know what name. 
Q. You never paid for the license? 

A. Yes, I paid it every year. 

Q. Then the license was always in your name? 
A. 

Q. 

A. 


ce) 


No. 

In whose name? 

T don’t know what name; he put in the license. 
I gave him the money and he gave me the number. 
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Q. Don’t you know that the Columbia River Pack-- 
ers’ Association always held the license? 

A. I don’t know; I had the number. He gave me 
the number. I paid him the license. 

Q. And don’t you know that you bought for this 
three hundred dollars some seines and other property 
from the Columbia River Packers’ Association and 
did not buy fishing sites? 

A. I bought the whole outfit to fish. [393] 

Q. Now what made you give it up, why did you 
quit ? 

A. He put it in at too high a price and I had no 
money to raise that price. 

. The fishing right did not belong to you then? 

. No, the Government owned the land. 

Then you never owned it at all? 

. I did not own the land. 

. I thought you said you did? 

. L paid the license. 

You say that the Government owned the land? 
The Government rented it out. 

Who owned it in the first place? 

. The States, T think. 

. You thought the States owned it? 

. I paid the license in the States. 

You know how to get a license for seining ? 

. Yes; I saw a license application in the window 
and I told Mr. Hawkins to get the license. 

Q. Did you sign your name to any license, to any 
paper ? A. No, sir. 

Q. Don’t you know you cannot get a license unless. 
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you sign the application ? 


A 


I don’t remember that; I got some license all 


right anyhow. 
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. Whereisit? A. I haven’t any now. 

. Did you ever have one? 

. I don’t get nothing but the number. 

. You never had the license ? 

. No; I got none of the licenses at all, but I paid 


. So when the Government concluded to survey 


this Sand Island off into sites, they put it up for bid? 
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. Yes. [894] 
. Did you bid on it? 
. Yes, I got it the first time. 


What did you bid on it for? 

I wanted to fish it. 

But it already belonged to you I thought. 
But the Government took it after that. 


. I thought you owned it. 

. L owned it so far but not then; I lost it. 

. So that the Government took it away from you? 
. Yes, sir. 

. The Government took the sites away from all of 


them along there? 


Ne 
them. 
Q. 


Yes; the first time they came out and rented 


To whom did the Government rent this place 


where you were fishing ? 


A. 
Q. 
Q. 


To Winter the first time; I don’t know the man. 
What year did Winter lease it? A. 1905. 
Who fished in 1906? A. igaid: 
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Q. How did you happen to get it? 

A. I got it from Tallant. 

Q. The truth is that W. C. Tallant rented it from 
the Government for the years 1905, and 1906 and 
also 1907 ? A. Yes, sir. 

. That is right ? A. Yes, sir. 

. So that you did not fish it in 1905? 

. Yes, sir, I did; I got it from Tallant and Grant. 
How much did you pay him for it? 

We were partners together. [395] 

. And paid the rent together ? 

Yes, sir—fifteen hundred dollars a year. 

So you and Tallant fished it in 1905? 

. Yes, sir, and 1906. 

Who fished it in 1907 ? 

. Tallant fished it alone. I rented my seine in 


. So that you quit fishing in 1906? 

. Yes, sir. 

. And Tallant fished for himself in 1907 ? 

. Yes, sir; [ worked over there in 1907. 

. Why didn’t you put set nets in front of it when 
Tallant took it away from you? 

A. We was working together; I worked for wages 
after that, the last time in 1907; I rented my horse 
and seine. 

Q. Now, these eddies you speak of are formed by 
one current coming upstream and the other coming 
down, and they form kind of back swirls or whirl- 
pools which run up and down the beach ? 

A. Yes, sir. 
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Q. They don’t stay in any particular place? 

A. No. 

Q. It is pretty hard to keep up with them, with a 
horse? A. Oh, yes. 

Q. You say you put a set net in front of these sites 
in 1908? A. Yes, sir. 

Q. Why did you do that? 

A. I was working for Mr. McGowan and he wanted 
me to. 

Q. That is H. S. McGowan? 

A. Yes, he asked me to put in a set net and he 
would put in the buoy, and I said I would do that. 

I put the set nets in. The nets were made, one out 
of a piece of 6-inch mesh, and two pieces of seven and 
one-half inch mesh, ten ply twine, one was cotton 
and two of gillnets. Iput [896] in three set nets, 
and I kept them with four buoys, and [ had the set 
net fastened at one end to the buoy. I never gill 
netted in my life. I put on the cotton twine net, be- 
cause it was of smaller mesh; I did not have a gill net 
in small mesh. I know that net made from cotton 
twine will gill fish; I have seen them gilled in seines. 
In my judgment, fish will gill im nets made from cot- 
ton twine. I kept these nets there one week. I did 
not catch any fish there. There was lots of fish in the 
set nets, but I saw the buoys come up. 

Q. Name one man on the Columbia River who ever 
employed cotton twine in making a gill net—cotton 
twine that is ordinarily used for seines. 

(No response. ) 

Q. You heard my question, didn’t you? 
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A. What is that? 

(). Give me the name of one man on the Columbia 
River who ever used a gill net, web made for a seine, 
that is, cotton twine web. A. I don’t know that. 

. Don’t you know it won’t gill a fish at all? 
. I fished it gill net. 
. You fished cotton twine in gill net? A. No. 
. Will cotton twine gill fish in a net? 
. No; that was the first time I tried. 
You were trying to see whether it would do it? 
Yes. 
That is true? A. Yes, sir. 
Did you know it would not do it? 
I tried. 
Did you catch any fish in your other two set 
? [397] 
No, I don’t catch any fish. 
Never caught any fish at all there? 
. You fished for two weeks? 
Only one week. 
. And never caught a fish? 
. I didn’t stay; I don’t know about the others 
already ; I went there two or three times. 

Q. You say some of the buoys were taken out by 
fishermen in their nets? 

A. I didn’t see that in the cotton net. 

Q. Some of your buoys were taken out by the fish- 
ermen’s gill nets as they drifted down the channel? 

A. Some said they did and some said not. 
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Redirect Examination. 
(Interrogated by Mr. DORR.) 

I paid for my licenses every year; I paid the 
money to Mr. Hawkins, Superintendent of the 
Columbia River Packers’ Association and I trusted 
him to get the licenses for me. I sold all of my fish 
that I caught on these grounds to the Columbia River 
Packers’ Association. After that I fished for half in 
partnership with Mr. Tallant, during the last three 
years. I understood that the Government took 
charge of the island and of the shore, and that is what 
I meant that the Government owned it. I never 
heard that the Government owned the fish or the 
waters out there, or anything of that sort. 

Here the defendants rested. 


[Testimony of R. A. Hawkins, for Plaintiff 
(Recalled in Sur-rebuttal). | 

R. A. HAWKINS, a witness on behalf of plain- 
tiff, being recalled, testified in response to interroga- 
tories propounded to him as follows: 

(Interrogated by Mr. FULTON.) [3898] 

I know Nels Sankala. JI heard him testify that he 
bought the ground right occupied now by Site Num- 
ber Three from the Columbia River Packers’ Asso- 
ciation through me. The facts are that when the 
Columbia River Packers’ Association took over all 
the stock and the different supplies from the different 
companies, this was one that was put in my charge. 
There were two or three old seines and catboats and 
in order to dispose of those, I sold to Sankala for 
three hundred dollars or three hundred and fifty, I 
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would not say positive,—I think it was three hun- 
dred and fifty dollars. He was to fish on the ground 
according to my instructions and get all the revenue 
and pay all the expenses. The license was trans- 
ferred from the Aberdeen Packing Company to me, 
in my name; I held the license from that time prior to 
the time the Government leased the ground. During 
that time, Mr. Sankala felt inclined once in a while 
to dispose of some of his fish at a half a cent more 
than the regular market, and I told him no, that 
ground was ours and he was getting full benefit, and 
if he did not give us all his fish I would put somebody 
else on the ground. He had a partner with him, 
Ernest Seaborg, and Ernest came to me and said, 
‘Why can’t you give the ground to me and turn over 
the license?’’ I said I could not do it, that the com- 
pany would not think about it; Sankala got the outfit 
for nothing, but I said ‘‘as long as he fishes on that 
ground and gives us his fish, he can have the ground.”’ 

I made application to the State of Washington at 
that time for a license, signing the application my- 
self, and sent the money myself. I charged that 
money up to Sankala’s account as he was to pay all 
expenses. That is about all I know of it. 

Q. What were the rights that the Columbia River 
Packers’ Association sold, or was there any attempt 
to sell or convey them to Sankala? 

A. None whatever, never thought about it. 

All that Sankala had was merely to have the fishing 
privileges under my instructions, and if he did not 
deliver his fish to [899] my company, I would 
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have got somebody else who would; I would have fired 
him off, and he knew it just as well as I did. I set- 
tled with Sankala at the end of each season. I paid 
him off at the end of every season myself and paid 
him in cash. JI did not know whom he employed. 
He employed whomsoever he desired. At the time 
we owned the ground, Sankala ran it himself, with 
the exception that Seaborg was a kind of a silent 
partner of his. 

Q. About what profit, if any, did he make? 

A. Some years his profits were light; he always had 
a long mouth and would tell me he did not make any 
money; that it all went for expenses. Asa rule he 
did that. One season was pretty fair, and he said he 
had a good season and said, ‘‘I am going to give youa 
suit of clothes,’’ and he did, because he had a pretty 
fair season; I think he had about seven thousand dol- 
lars’ worth of fish, and I think his running expenses 
would be about thirty-five hundred dollars. He had 
a couple or three thousand dollars to pull down and 
it was to be divided up between him and I think a 
man named Jonnasen who had a little ground below 
this and fished it under the name of Jonnasen and 
Sankala; and he got some of it. Nels might have got 
twelve or fifteen hundred dollars for that season. 
The balance of the season he did not get much; maybe 
five or six hundred dollars after everything was paid 
up. 

Q. That was for his season’s work? 

A. Yes, sir. 

Q. Now as I understand, the Columbia River Pack- 
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ers’ Association claimed the possessory right or 
squatter’s right or whatever rights the others had to 
Site Number Three at the time the Government pro- 
posed to lease the same. We claimed the rights and 
we were never molested to amount to anything up to 
the time the Government sold it, and then we saw 
there was no more in it for us and we quit. [400] 

Q. Do you remember who rented it? 

A. That year I think it was Tallant. 

Q. W. E. Tallant? 

A. Yes, sir; he rented for three years; we did not 
bid high enough. 

Q. In 1908? A. We got it that year. 

Q. Tallant was not interfered with when he fished 
it? A. Yes. 

Cross-examination. 
(Interrogated by Mr. DORR.) 

The Columbia River Packers’ Association took 
over these concerns the year that it was organized— 
that is, 1899. I don’t know how many concerns they 
absorbed; I think five or six; some of them were 
under my charge, together with the fishing outfits, and 
this was one of them. This one I speak of had been 
acquired by the Columbia River Packers’ Associa- 
tion from the Aberdeen Packing Company. We got 
with the outfit two or three seines and I think one 
pretty fair fish-boat, and an old fish-boat and a lifting 
skiff or two. I know it was a very cheap outfit. The 
seines were pretty fair; they were not worthless; they 
could put in new parts. There were two or three of 
them. I could not tell the value; I never overhauled 
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them; I merely lumped them off to him. He told me 
that they were very poor after he overhauled them. 
I lumped them off to him for three hundred and fifty 
dollars. This included everything. This $350.00 
was for everything, whatever the price was, he took 
everything that he could pick up belonging to the out- 
fit; there might have been more stuff, I don’t know; 
whatever he said went with me. He got everything 
we got from the Aberdeen Packing Company, in that 
fine, at that place, and I procured a license in my 
name and charged him for it, he was to pay all the ex- 
penses. At that time we paid no rent for the shore. 
[401] He was simply permitted to take the place of 
the Aberdeen Packing Company, and he continued 
following that until the Government leased the shore. 
I don’t know what became of the seining outfit after 
that. 

Q. You said that you were in possession and would 
have enforced your power and prevented him from 
selling his fish at a higher price to anybody else? 

A. Yes, sir. 

Q. You claimed the right to buy his fish for your 
price? 

A. We claimed prior right to the ground at that 
time. 

Q. And would not permit him to sell his fish out- 
side? A. No, sir. 

@. Did he ever sell any fish outside? 

A. I don’t know whether he slipped away with 
any; I heard that he did once in awhile, to get some 
whiskey. 
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Q. Your idea was to control the price? 

A. No, sir. He agreed to fish the grounds at the 
regular market price. 

Q. You fixed the market? A. No, sir. 

Q. Your company did? A. No, sir. 

Q. Who did ? 

A. The fishermen’s union, I think it was at that 
time. 

Q. Then in case anybody was willing to pay more, 
you would not permit him to sell to them? 

A. No. 

Q. That was the way you had the grip on him? 

A. Yes, I had the dead mortal grip on him that 
way. 

@. And you enforced it? A. You bet I did. 

Q. That was the general policy of your company, 
wasn’t it? [402] 

Q. It was the policy of the company as a business 
proposition. 

Q. Now as a matter of fact you charged him three 
hundred dollars for that old seine? 

A. Yes, three hundred or three hundred and fifty 
dollars. 
. Just for the old seine alone? A. Oh, no. 
. You rendered him a bill for it? 
. No, sir; I charged him on open account. 
. And you settled with him at the end of the year? 
Yes. 
. And rendered him a bill? 
. A statement of his fish and everything. 
. In which you charged him three hundred dol- 
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lars for that old seine? 

A. I don’t know whether it was three hundred dol- 
lars or three hundred and fifty. 

Q. What is a new seine worth? 

A. Five or six or seven hundred dollars, depending 
on the size. 

Q. Is this statement the one that you rendered 
him? 

A. No, sir; J never rendered this statement. 

Q. Isn’t that the statement from your office? 

A. I cannot tell. 

Q. Is not that the statement on which you settled 
with him ? 

A. Well, I don’t know; this looks like the statement 
of the Columbia River Packers’ Association. 
Q. Don’t you know that it is? 
A. If I should say, I should say it was. 
Q. Is there any handwriting of your own there? 
A. No, sir. 
Q. Not anything you can identify that by? 
A. No, sir. 
Q. But you do say it is a statement from the office? 


Q. And covering that purchase by the first item 
of the statement? A. Yes, sir. 

Q. And that is one seine three hundred dollars? 

A. Yes, sir; that is what it says: seine from A. P. 
Company. 

Q. And the fish-boat is billed at fifty dollars? 

A. Well, the whole thing went for three hundred 


458 Columbia River Packers’ Association 


(Testimony of R. A. Hawkins.) 
and fifty; it says seine and fish-boat three hundred 
and fifty. 

@. No, it says seine three hundred and fish-boat 
fifty dollars. A. Yes, sir. 

Q. Is there anything else in that bill which came 
from that old outfit? 

Mr. FULTON.—That is objected to; the bill 
speaks for itself, and the witness did not make the 
bill. 

A. I don’t see anything outside of that. 

Q. Just those two items came from the Aberdeen 
Packing Company? A. Yes, sir. 

@. And the rest of the items your company fur- 
nished and charged to him? 

A. I think so; unless they were ordered by him 
through some stores and charged to him. 

Q. The next item is license thirty dollars? 

A. Yes, sir. 

Q. This statement shows a credit of $5,809.35 for 
fish for that year? A. Yes, sir. 

Q. That is the amount of fish your company re- 
ceived from him from that place for that year? 

A. Yes, sir. 

Q. And if he sold any to outsiders it would be over 
and above that? 

A. Yes, sir, but he didn’t sell any outside. [404] 

@. Unless you could help it? 

A. Well, I don’t think he did; I have a pretty good 
eye on me for that kind of business. 

Mr. DORR.—I ask that this statement be identi- 
fied aud received as Exhibit 25, as part of the evi- 
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dence of this witness. 

Mr. FULTON.—No objection. 

Whereupon, said document was received and 
marked Defendants’ Exhibit No. 25. 

‘Thereupon, each party rested, and the Special Ex- 
aminer duly reported the above and foregoing testi- 
mony to the Court, and on ‘May 5, 1912, an interlocu- 
tory decree was entered in the above-entitled suit, 
and pursuant thereto, the above cause was referred 
to M. A. Langhorne, Special Master, to take addi- 
tional testimony and report his findings to the Court 
as to the amount of damages suffered by the defend- 
ants by reason of the injunction in this suit. 

Thereupon, the following testimony and evidence 
was taken before the said M. A. Langhorne, Special 
Master, at Tacoma, in the State of Washington, on 
April 23, 24 and 25, 1912, that isto say: [405] 


[Testimony of Frank Woodfield, for Defendants. | 

FRANK WOODFIELD, a witness on behalf of 
the defendants, after being first duly sworn on oath, 
testified as follows: 

My name is Frank Woodfield; I reside at Astoria, 
Oregon; I am a commercial photographer and art 
dealer; I have taken some photographs of the fishing 
ground in controversy in this suit; I have also taken 
photographs of most of the grounds on the lower 
Columbia River; I hold here in my hand some photo- 
graphs which I have heretofore taken—some of them 
have been taken the last two or three years, I am not 
certain whether or not all were taken since 1908; 
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they are all correct photographs from certain points 
looking certain ways and are photographs of fishing 
operations in front of Sand Island, in the Columbia 
River, that is, along the shore of Sand Island. 

Thereupon, counsel for defendants offered said 
photographs in evidence. 

To the introduction of said photographs, the plain- 
tiff, by its attorney, objected on the ground that the 
same was immaterial and does not show, or tend to 
show, the measure of defendants’ damages. 

Said photographs were received and marked in 
evidence as Defendants’ Exhibit ‘‘A,’’ ‘‘B,’’ ‘‘C,”’ 
““D,”’ and ‘‘It”’ and are hereunto attached and made 
a part hereof. 


[Testimony of Amon Markham, for Defendants. | 

AMON MARKHAM, a witness on behalf of de- 
fendants, after being first duly sworn on oath, testi- 
fied as follows: 

My name is Amon Markham; I reside at Ilwaco, 
Pacific County, State of Washington, and am by oc- 
cupation a fisherman, and outside of the time I was 
deputy sheriff of Pacific County, I have been en- 
gaged in fishing for about 34 years in the waters of 
the Columbia River, Grays Harbor and Shoalwater 
Bay; I was deputy sheriff for Pacific County for 4 
years, and with the exception of those 4 years, I 
have been engaged in the last 34 years in fishing for 
salmon fish and other fish in the Columbia River, 
Willapa Harbor and Grays Harbor, and also in 
Alaska; I [406] have fished in the waters of the 
Columbia River for the last 28 years, and for the last 
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28 years, I have been acquainted with Sand Island, 
in the Columbia River, and the waters in front of it, 
and I am also acquainted with the waters in front 
of sites numbered 1, 2 and 3, on Sand Island, and I 
have fished in front of said Sand Island for salmon 
fish; that the names of some of the species of salmon 
fish in the Columbia Hiver are steeiheads, bluebacks, 
and Columbia River salmon; that I am acquainted 
with Mr. H. 8. McGowan, Mr. J. P. Coyle, and Mr. 
Erick Lindstrom, the defendants in this case, and I 
have been their locations south of Sites 2 and 3, Sand 
Island. 

Q. I want you to tell me this: South of and in front 
of sites, known as 2 and 3, Government sites on 
Sand Island, tell us what you know about the waters 
in the Columbia River at those places being valuable 
or not valuable for the catching of salmon fish. 

Mr. FULTON.—TI object to that as immaterial, 
irrelevant and incompetent; not evidence as to the 
measure of damages. 

Mr. WELSH.—Q. You may tell us about it; you 
may answer the question. 

A. Well, now, then, a question: Do you want me 
to answer where it is, the location—in what depths 
of water? 

Q. You may do that. 

A. I set the location, the place in the inshore, loca- 
tion stake, at one fathom, 600 feet, and 300 feet on 
shore. 

Q. You place the defendants’ location, the inner 
end of their location? 
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A. Yes, sir, 6 feet—one fathom. 

@. One fathom of water? A. Yes, sir. 

q). At extreme low tide? 

A. Yes, sir, on the bank. [407] 

Q. I say, at the extreme low tide you mean six 
feet? A. Yes, sir. 

Q. Their locations were not inshore any nearer 
than that? A. Absolutely not. 

Q. And extended out in the water for about what 
distance? 

Mr. FULTON.—I object to that as immaterial. 
The only question in issue in this case is what dam- 
ages you suffered by reason of our interference with 
your operating certain alleged set nets. 

Mr. WELSH.—Q. You can answer the question. 

(Last question read.) 

A. One hundred fathoms, I should jJudge—600 
feet. There are great quantities of salmon fish in 
the waters in front of said sites and in that particu- 
lar location, and that such salmon is of commercial 
value. 

Q. What was the market value of salmon during 
the year 1911—season of 1911? 

Mr. FULTON.—I object to this, not within the 
order; all these matters were gone over thoroughly 
on the part of the defendant, and they are not within 
the order. 

Mr. WELSH.—You may answer the question. 

A. Well, do you mean to ask the question, pro- 
vided where we fish upon the ground? 

Mr. FULTON.—He is asking as to the commercial 
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value of the salmon in the water. 

A. Thirty-three and a third on the ground. 

Q. While in the water? 

A. After they are caught. 

Mr. WELSH.—@Q. After they are caught? 

A. We get five on less than five pounds, and seven 
and a half for big salmon. 

Q. You get how much per pound? 

A. Five for small salmon and seven and a half for 
large salmon. [408] A. Yes, sir. 
. Per pound? A. Per pound, yes, sir. 
. That was the market value during 1911? 
. Yes, sir, market value for 1911, so help me God. 
. Wasn’t the price of salmon six cents? 
. No, sir, some of them got six cents; we got five. 
. Have you ever operated set nets? 
. Yes, sir; I have operated set nets in Shoalwater 
Bay, Columbia River, and also Baker’s Bay. 

Q@. Have you ever— A. But I say five cents. 

Q. You got five cents for all? 

A. No, no, that is on small salmon; I correct my 
statement, six cents and seven and a half. 

Q. Do you remember what the price was in 1910? 

A. In the Columbia River? 

Q. Yes, sir. A. Yes, sir. 

Q. What was it? 

A. Six cents, cold storage they were seven and a 
half cents. 

Q. Cold storage? AY Vesweir. 

Q. Assuming that in the year 1911 the drag seine 
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that was operated by the plaintiffs caught 363 tons 
of salmon fish— 

Mr FULTON.—What year? 

Mr. WELSH.—For the season of 1911. Or was it 
360 tons, how many tons of salmon fish, in your opin- 
ion and judgment, could be caught on those locations, 
in those waters, with set nets? 

Mr. FULTON.—I object to that on the ground 
that the witness is incompetent, has not shown he 
has any knowledge that a set net would catch a fish 
on these grounds. He has never known [409] or 
heard of anyone operating set nets there. 

Mr. WELSH.—You may answer. 

A. If I had the privilege of running a set net, 
given the jurisdiction of Sand Island, I certainly 
know what I could do. I know what I could catch 
as a practical fisherman; I know what I could do. 

Q. You do? A. I certainly do. 

Q. Then you may tell me. 

A. I believe if I had the proposition of operating 
set nets there during the months of June and July, 
I could catch in the neighborhood of 35 tons. 

Mr. FULTON.—I move to strike out this testi- 
mony as immaterial, irrelevant and incompetent, 
and not the measure of damages. 

Mr. WELSH.—Q. You mean for each set net? 

A. No, no. 

Q. Now, suppose that the drag seine caught 360 
tons? 

A. I would operate as much as I would be allowed. 

Q. Suppose you could operate set nets there— 
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A. And give me the jurisdiction— 

Mr. FULTON.—You mean give him the whole 
ground? 

Mr. WELSH.—Yes. 

Q. How many tons of salmon would you catch in 
your Set nets? 

Mr. FULTON.—I object to that as incompetent, 
not within the issues and not the measure of dam- 
ages. 

A. Why, if I was to operate according to the way 
the ground is laid out, 18 to 36 set nets, I believe 
that I would almost catch as much as I would with 
a drag seine. 

Q. In other words if you were permitted to oper- 
ate and fish those grounds in front of Sites 2 and 3 
with set nets, that out of those waters you would 
catch nearly as much as you would with a drag seine? 
[410] 

A. Absolutely. 

@. And if the drag seine caught 360 tons you 
would catch that many. 

Mr. FULTON.—I submit that Mr. Welsh should 
take the stand. 

Mr WELSH.—I know it is leading; I will reframe 
clneyk 

Q. Suppose that you had the right to fish with set 
nets in the waters of the Columbia River in front 
of Sites 2 and 3, and suppose that during the year 
1911 that a drag seine caught in the neighborhood 
of 360 tons, how many tons of salmon, if any, would 
you catch with your set net? 
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Mr. FULTON.—I object to that as incompetent 
and ummaterial, and not the rule for the measure of 
damages. : 

A. The appliance that I would use, I would catch 
approximately over two-thirds of what they catch— 
over two-thirds. 

Q. You would catch over two-thirds of what was 
caught? A. Yes, sur, | would guarantee that. 

The SPECIAL MASTER.—Does he mean two- 
thirds as many tons? 

A. Yes, sir. 

Mr. WELSH.—Q. If they caught 360 tons you 
would catch two-thirds more? 

A. Yes, I would guarantee that, I know that. 

The SPECIAL MASTER.—Q. Two-thirds of 360? 

A. Yes, sir. 

Mr. WELSH.—You said over two-thirds, didn’t 
you? 

A. Yes, sir. 

Q. You said you was not familiar with the waters 
in front of the sites? A. I certainly am. 

Q. Have you fished those waters? 

A. Well, I should say yes; I have answered that 
question once; very familiar with it. 

Q. Did you ever operate set nets in the Columbia 
River? [411] A. Why, yes, I have. 

Q. For catching salmon fish? AD Wesasu: 

Q. From your knowledge and experience as a fish- 
erman you may state whether or not in front of Sites 
2 and 3 in Sand Island—the waters of the Columbia 
River—set nets could be operated for the catching of 
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salmon fish. A. I should say yes. 

@. Would it or would it not be practicable to fish 
in front of these sites with set nets for the catching 
of salmon fish ? 

A. Undoubtedly; give me the privilege and I will 
show you. 

Q. In the operation of set nets in front of those 
sites, from your knowledge and experience as a fish- 
erman, and from the knowledge and experience that 
you have of the grounds, the location in controversy, 
you may state whether or not it would be practicable 
to fish those locations without going upon the tide 
lands, or the outlands in the operation of your set 
nets. 

A. Do I understand you to mean to say could I 
land a seine inside without going ashore; is that 
what you mean? 

Q. That is practically what I want to know. You 
may answer that. 

A. Why, certainly; I have done it in the water this 
deep (indicating). 

Q. Nearly to your shoulders? A. Yes, sir. 

Q. Well, now, in the operation of set nets there, 
for the purpose of catching salmon fish, would it be 
necessary for you to go upon the tide land? 

A. No, sir. 

Q. Tell me— 

A. We do not catch them on the drift logs, we catch 
them in the water. 

Q. Tell me how. [412] 

A. We manipulate them with anchors, the use of 
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pulleys or the use of a collock. 

Q. How do you get the fish out of your nets with- 
out getting on the land? 

A. We have a boat; and you surely would not run 
a boat in among the rift logs. 

Q. Would you go on the tide lands? 

A. Why, certainly not; no fish run upon the tide 
lands. 

Q. Explain to the Court how you would operate 
your set nets without using the lands, tide lands, or 
whatever you call it, above extreme low tide. 

Mr. FULTON.—I object to that as incompetent 
and immaterial, and not within the issues. 

A. Why, in the first place, if I was to put out set 
nets I would use a collock, made of rock, and we 
place them on and anchor our set nets. 

Q. That did not quite answer my question. I 
want to know how vou would operate those nets, how 
you would get your fish out of them, and how you 
would market your fish? A. With a boat. 

Q. Without going upon the lands or tide lands. 

A. Never go on land at all—absolutely on no land, 
we would go on the boat, gasoline boat. We could 
not fish there with a sail-boat now, so far as the 
water and everything is concerned, we would go 
there with a gasoline boat. 

Q. Now, you have stated that you know those 
waters? A. I certainly do. 

Q. And those locations? A. I certainly do. 

Q. And from your knowledge and experience as a 
fisherman, and knowledge and experience you have 
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had in the operation of set nets, do you mean to say 
that those locations in the waters of that river in 
front of those sites, could be fished [413] with 
set nets? 

A. Why, certainly, you could use set nets; give me 
the show. 

Q. During the many years that you have been en- 
gaged in fishing in the waters of the Columbia River, 
do you know what the value of fishing locations are? 

A. You mean the rental value? 

Q. I mean the rental value. 

‘Mr. FULTON.—I object to that. 

A. Thirty-three and a third per cent. 

Mr. FULTON.—I object to that as incompetent 
and immaterial. It is not what other fishing loca- 
tions of this same character are worth. 

Mr. WELSH.—Q. You say 331, per cent? 

A. That is the rental proposition on individual 
geal. 

Q. I want you to explain that to me fully. 

A. If you are not—if I rent a gear from the can- 
nery it is 3314, per cent profit to them; 6624 per cent 
goes to the manipulator, the man who manipulates 
the game. 

Q. Operates it? A. Yes, sir, operates it. 

Q. Suppose for the purpose of illustration—sup- 
pose I had exclusive rights to fish in the water of the 
Columbia River in front of these two sites, and L 
wauted to give or rent to someone the privilege for 
a year of operating on those grounds, what rental 
would I receive? 
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Mr, FULTON.—I object to that on the ground 
that the witness is incompetent; he has not testified 
he knew what the value on the rental was. 

Mr. WELSH.—Q. I will ask you if you know what 
the rental values are. 

A. Thirty-three and a third per cent. 

Mr. FULTON.—Q. Do you know of any set net 
sites being rented [414] on the lower Columbia 
River? A. I do. 

Q. Where? 

A. Why, take it on the grounds—the Grant and 
Dillon grounds. 

Q. Grant and Dillon grounds, set nets? 

A. No— 

Q. Iam talking about set nets, Mr. Markham. 
Please keep that in mind, set nets. I do not want 
to talk about anything else. Please answer the 
questions; confine yourself to set nets. Do you 
know of any man renting or paying anything for the 
purpose of operating a set net on the Columbia 
River? A. Yes, sir, I have. 

Who? A. I can show you— 

. [ said who? A. Mr. Brown, for one. 

. Who did he rent it from? 

I don’t know, Mr. Fernburg, I believe. 

. He rented a set net location from Ferburg? 
. Yestsim 

Where? A. I don’t know. 

. That was about 1860 or ’70? 

. In all probabilities it was. 

. It might have been 1860 or 18702 
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Mr. FULTON.—I object, the witness is incompe- 
tent. 

Mr. WELSH.—Q. Mr. Markham, do you know 
where parties have the exclusive right to a fishing 
location— 

Mr. FULTON.—I did not understand the ques- 
tion. 

‘Mr. WELSH.—Q. Where parties have the exclu- 
sive right to a fishing location and rent to someone 
else for a year, do you know what amount they pay 
for the rental value? [415] 

Mr. FULTON.—I object, in the first place the wit- 
ness is incompetent, and in the second place, the prop- 
osition is a set net at the particular place; the witness 
is incompetent and the question is incompetent. 

Mr. WELSH.—We have a right to fish these loca- 
tions. 

Mr. HADLEY.—We are trying to determine what 
the rental] value is. 

Mr. WELSH.—Q. You may answer the question. 
J asked you if you knew what the rental value was,— 
was paid for fishing locations in the waters of the 
Columbia River. 

A. Well, now, I answered the question. I want to 
demonstrate the fact this way: The price or value is 
put upon it but naturally it is 3314 per cent of the 
valuation of the fish—what we pay, provided we fur- 
nish the gear. 

Q. Do I understand you to mean this, that the 
rental value is one-third of the gross catch of the loca- 
tion? A. Yes, sir, yes. 
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Q. It is one-third of the gross catch of the location? 

A. Yes, sir. 

Q. If you are going to rent a fishing location from 
me, you determine the value, what it will be per an- 
num, of one-third of the gross catch? 

A. Yes, sir. 

Q. Has that been the rule? 

A. That has been the rule. 

Q. And that applies to all kinds of locations? 

A. It don’t make any difference whether you are 
fishing with a gill net, a drag, or anything else, where 
the company gets behind you itself. 

Q. That is the rule? A. Yes, sir. 

Q. That is the fact? A. Yes,sir. [416] 

Mr. FULTON .—Let the witness testify. 

Mr. WELSH.—You appreciate the fact— 

Mr. FULTON.—He can testify satisfactorily with- 
out you leading him. 

Mr. WELSH.—Q. Then, Mr. Markham, suppose 
that these locations in front of Sites Two and Three, 
that during the season of 1911, we will say, there were 
360 tons of salmon fish caught, what would you say 
then the annual rental value of these locations are? 

Mr. FULTON.—I object to that as incompetent 
and immaterial. It is a hypothetical question and 
not based on any evidence in this case. 

A. I should think fifty per cent of the amount put 
in would— 

Q. Would be the reasonable market value ¥ 

A. The reasonable market value. 

Q. Rental value? A. Yes, sir. 
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Q. Per annum? 

A. Yes, sir, I should think so; and I would be will- 
ing and glad to do it. 

Q. Now, Mr. Markham, with reference to the num- 
ber of fish that would be caught for the various years, 
from July, 1908, on the fishing locations in contro- 
versy, would you say the catch of the fish and the 
valuation would compare with the year 1911, the fish- 
ing season of the year 1911? 

Mr. FULTON.—T object to that as immaterial and 
incompetent. 

A. Well, if I was to figure—if I was to go out and 
put out the appliance that the fish—the appliance on 
Sand Island, I would figure on 6624 per cent. That 
ain’t what they done, but my own individual appli- 
ance, fifty. 

Q. What do you mean by 6624 % 

A. That is what I would give. 

Q. That is what you would give for the rental 
value? [417] 

A. Yes, the rental value, and give them the same 
appliance; but if I am manipulating myself I would 
do it, I would give fifty. 

Q. If there was 360 tons of fish caught during the 
fishing season of 1911, how many tons would you say 
could be caught in the fishing season of 1910? 

Mr. FULTON.—I object to that as incompetent, ir- 
relevant and immaterial. The witness is incompe- 
tent. 

Mr. WELSH.—Q. Is there any way of determin- 
ing, if you know the catch for one year, is there any 
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way of determining the catch for another year? 

A. It is subject to the facts, you could not tell just 
what you could do; you might put in more appliance. 

Q. You do not quite understand me. Assuming 
that there was about 360 tons of salmon fish caught 
there in the fishing season of 1911? eeey eS, Site 

Q. How many tons, could you say could have been 
caught in 1910 with the fishing gear? . 

Mr. FULTON.—Same objection. 

A. Why, I believe in my mind I could catch more 
fish than anybody I have seen. Is that a fair ques- 
tion ? 

Q. That is not answering my question. 

(Last question read.) 

A. Nothing. 

Q. You mean to say then—do I understand you to 
say that if there was 360 tons caught on these loca- 
tions in the fishing seasons of 1911 that you would not 
catch anything there other years? 

A. No, absolutely not; I could double the amount, 
yes. I understand the question—you bet I can. 

Q. Then assuming that there were 360 tons of sal- 
mon fish caught in the fishing season of 1911 on these 
locations, is there any [418] way of determining 
or Judging of the number of salmon fish that would 
be caught in the prior year? 

A. Well, now—what are you going to put a man 
to ? 

Q. Were you familiar with the run of fish on the 
Columbia River in 1911? A. Yes, sir. 
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Q. How did that compare with the run of fish in 
1910? 

A. Never compared with 1910; we had a bigger one 
last year. 

@. How much bigger? A. Lots bigger. 
_ Mr. FULTON.—Q. You mean you had a better 
run in 1911 than in 1910? += A.._ Yes, sir. 

Q. You had a bigger run in 1911 than you had in 
1910? A. Yes, sir, I can show you that. 

Mr. WELSH.—Q. How did they run in 1909 com- 
pared with 1910? A. Small again. 
. Small in 1910? A. Yes, sir. 
. 1908? A. 1908 was better than 1909. 
. 1908 was better than 1909? 
. Yes, sir. 
. How would it compare with the run of 1910? 
. Apparently about the same. 
. Then in 1908, the run of 1908 was practically 
the same as 1910? A. Yes, sir. 

Q. 1910 was equally as good, if not better, than the 
run of 1911? A. Just about. 

Q. By run you mean the number of fish— 

A. Number of fish caught on the grounds where the 
fishing grounds are. [419] 


OPOPOLHDO 


Cross-examination. 

I used to own quite a number of fish traps or set 
nets, but I own none now. Iam working for myself; 
I ama fisherman and have my own boats and nets and 
am engaged in gill netting and set netting. My nets 
are on the Nasel River—that is, over on Shoalwater 
Bay, in Pacific County, Washington. I have oper- 
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ated set nets in the Columbia River, in Baker’s Bay 
all the way from Fort'Canby to Fort Columbia. The 
reason I quit was that when a man finds out that when 
he sets a net out he quits. I have not yet quit, how- 
- ever, I am still operating set nets in Baker’s Bay at 
the time the season opens. I have one set net in 
Baker’s Bay now. I operated it last year. It is 
located down at what they eall ‘‘Oklahoma Channel’”’ 
in Oregon. I caught five salmon in it last season. I 
did not operate it, however, the whole season. I 
think I operated it three or four nights in the month 
of May. I don’t exactly know why I quit—I paid 
my license, but I operated only three or four nights. 
The reason why I quit was for the reason that I 
thought it was in the way and I thought it would jus- 
tify me in doing it. Oklahoma Channel is in front 
of Sand Island. It is on the west side of the island. 
The water is different on the west side than on the 
south side. The current is swifter on the south side 
than on the west side. 

Q. Now, supposing, Mr. Markham, that under the 
laws of Oregon, that anyone could go in there and put 
in a set net any place he wanted to in front of that 
land, how much would you give for the privilege of 
operating a set net in front of it? 

A. May I answer the question ? 

Q. Answer any way you want to. 

A. I place the—shall I answer, Mr. Welsh? 

Mr. FULTON.—Q. Answer the question. I want 
you to answer my questions. 

Mr. WELSH.—I will have you tell me. 
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Mr. FULTON.—You can tell him after, when you 
get on the outside. 

(Last question read.) [420] 

A. What would I give? 

Q. Yes. A. Where this set net I put— 

Q. I am speaking of the set net placed by Mr. Mc- 
Gowan in front of the sites numbered 2 and 3 on Sand 
Island; supposing at those points where you saw 
those set nets anyone who had a license— 

A. I never said that. 

Q. Wait a minute. Suppose anyone who had a li- 
cense, had the right under the laws of Oregon to put 
all the set nets he wanted to in there, and you would 
not have the exclusive right, how much would you 
pay to put one set net in there—how much would you 
pay for it? 

Mr. WELSH.—Objected to as incompetent, irrele- 
vant and immaterial, for the reason the Court has 
decided in this case that we had the exclusive right to 
operate those set nets and to fish on those locations. 

A. If.I had the opportunity of working those 
grounds? 

Mr. WELSH.—I wish to make the further objec- 
tion that the question states a state of facts not anal- 
ogous to the case here. 

(Last question read.) 

A. That is a question of how much I would pay, ex- 
clusive right ? 

Q. No, no. Just the same right as anybody else to 
put one in any distance you wanted to; suppose under 
the laws of Oregon there was no lateral passage; if 
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you put a set net in anyone would have a right, see 
you making money, to put one in in front of you any 
distance they saw fit, what would be a fair price to 
operate a set net under those conditions? 

Mr. WELSH.—We also make the objection, in ad- 
dition to the ones we have made, that the question 
assumes the law to be other than it is. The law in 
any State would not permit the interference with an 
official location by another person, but that equity 
[421] would enjoin such interference; and the ques- 
tion assumes a state of facts which does not exist; and 
it is not analogous to any of the facts in this case. 

A. Why, in answering that I think a man is justi- 
fied, where he pays his license to the State— 

Q. I want you to tell me in your judgment whether 
a set net location under those circumstances would be 
worth anything at all. 

A. Why, it certainly is. 

Q. Just keep your seat now. How much is it 
worth if anyone else has the right to cork it? 

Mr. WELSH.—Same objection. 

Q. Suppose anyone would have the right to cork 
you, what would be the value of your set net location? 

A. What do you mean? 

@. Don’t you understand corking, what corking 
means? A. I certainly do. 

@. Suppose that any man under the laws of the 
State of Oregon who had a license could put a set net 
within 25 feet on either side of Mr. McGowan’s set 
nets, as you saw located there, how much would they 
be worth per annum? 
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Mr. WELSH.—The defendants make the same ob- 
jection. 

Mr. FULTON.—I understand the same objection 
goes through to that. 

A. There is no such a law on record. 

Q. You swear there is no such a law in Oregon? 

A. Yes, sir; 300 feet is what the law is. 

Q.. You are just as sure of the fact that is the law 
in Oregon, that no set net can be placed within 300 
feet of you, as you are of everything else you have 
testified to in the case? 

A. That is according to my understanding. I do 
not want to buck anything unless I understand it. 

Q. Don’t you understand my question? [422] 

A. Iam saying I understand 300 feet is the law. 

. Iam simply saying, assuming it to be a fact that 
under the laws of Oregon there is no provision 
against putting one set net right up alongside the 
other, providing the two people have licenses, assum- 
ing that is the law, how much would the right to oper- 
ate a set net in front of Sand Island, in front of Sites 
2 and 3, be worth? 

A. Why, there is no question; I cannot answer any 
such question as that. 

Q. You cannot answer it? 

A Certainly not; if you have no law, how can I an- 
swer it? 

Q. Assuming that under the law— 

Mr. WELSH.—Same objection. 

A. I cannot answer where there is no law. 

Q. I am assuming there is no law, would that right 
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to operate one set net there be of any value at all— 
or any number of set nets there—as long as anybody 
else had a right to operate— 

A. Yes, sir, if you can under the law, if the law is 
behind me. 

Q. There is no— 

Mr. WELSH.—Same objection. 

Mr. FULTON.—Q. Assuming there is no law 
which prohibits one set net from corking another 
under the laws of Oregon, what would be the value of 
a set net location there? 

A. Never saw such a law. 

Q. I do not care whether you did or not. You an- 
swer that question, or I want to know the reason why. 
I am simply trying to ask you, Mr. Markham; you 
will answer that question. 

A. How am I to answer, Mr. Welsh ? 

Mr. WELSH.—Q. Do you understand the ques- 
tion ? A. I do not. 

Mr. WELSH.—Let me put the question. [423] 

Mr. FULTON.—Let us adjourn until Mr. Lang- 
horne comes. 

Mr. WELSH.—The witness does not refuse to an- 
swer the question. 

A. J did not refuse to answer anything in fairness. 

Mr. FULTON.—Well, we will wait until after 
lunch, and I will get an answer to that question. 

An adjournment taken. 


The cross-examination of AMON MARKHAM 
was resumed by Mr. Fulton, as follows: 
Q. The question I was trying to explain to you, Mr. 
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Markham, before we adjourned was, just supposing 
if under the laws of Oregon no one could get the ex- 
clusive right to operate set nets in front of Sand 
Island, Sites 2 and 3, and that after one had a set net 
there, we will suppose there was no law against any 
other party coming in and setting a net anywhere he 
wanted to, what would you say as to that right being 
of any value to anybody? 

A. You want me to answer the question in recogni- 
tion amongst the fishermen ? 

@. No, answer the question I asked. 

Mr. WELSH.—Answer the question in your own 
way. 

Mr. FULTON.—You can answer the question and 
make any explanation afterward. 

A. Yes, subsequently we have; assuming rights, we 
have a right. 

Q. I am not asking that at all. You know what 
that question is? A. Yes, sir. 

@. Answer it. 

“A. [I will answer the question this way. I think 

we have a right, we have. 

Q. Yes? 

A. And every man has a subsequent right. 

Q. Supposing he don’t have that right, what then? 

A. We use that. [424] 

Q. Assuming you do not; if you do not have that 
right? A. We make that a law among ourselves. 

Q. Supposing a lot of fellows came in and would 
not listen to that and put in set nets anyhow, and the 
‘Court said they had a right to, what then ? 
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A. I don’t know what would happen. 

Q. Don’t you know it would be of no value at all? 

A. I know it would be-as much value to me as any- 
one else. 

Q. Would it be valuable to anybody else if a party 
came in and does the same thing you are doing? 

A. They are subject to their right, we appreciate 
that. 

Q. I am not asking that. 

A. Haven’t I answered your question? 

Q. No, you have not. [I do not care what you 
think your rights are. If under the law of Oregon— 
and that property is in Oregon—if under the law of 
Oregon anyone had the right to go in there and put 
their set net in front of yours any place they wanted. 
to, what then would your right to operate a set net 
there be worth? 

A. Not if they got jurisdiction. 

Q. It would not be worth anything? 

A. No, I don’t say that. 

Q. What do you say? 

A. We fish among each other. 

Q. I do not care about that. J am saying, suppos- 
ing some people had the same right to do it and that 
they did do it, what then? 

A. Then a man would take his chances. 

Q. Yes; and you might have 100 set nets there? 

A. In all probability. 

Q. Would your set net right be of any value with 
100 set nets in there? [425] 

A. I think so. 
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Q. How much would you pay for the right to oper- 
ate one set net there, we will say? Supposing we 
would give you a right to operate nine set nets there, 
yet anybody else could put in 100 more if they wanted 
to? 

A. I do not think the State of Washington— 

Q. I do not care what you think about it. How 
much would you be willing to pay for a right to oper- 
ate a set net there provided 100 other men came in 
there and put their nets alongside of you, wherever 
they: wanted to? A. Well, you are— 

@. Answer the question. A. What question ? 

Q. Don’t you understand the question ? 

A. No, I don’t. ‘How much will I pay for the 
ground? 

Q. Supposing now that I had a set net there in 
front of Sites 2 and 3; supposing you had nine set 
nets; and I should come to you and say, ‘‘I have a set 
net in front of Sand Island’’—and you had the money 
to pay for it—and I should say, ‘‘ How much will you 
give me for this set net location?’’ Now, you have 
these nine set nets, and there are 100 other men have 
set nets along there too, and they have a right there 
to operate their set nets the same as you and I—how 
much would you pay me for mine? 

A. With a guarantee that I am not going to be mo- 
lested ? 

A. You will be molested. 

A. Then I could not put a valuation on it. 

Q. Do you know whether it is worth anything or 
not? A. Sure it is. 
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@. How much is it worth? 

A. Well, I would take my chances on running, if I 
had the south of Sand Island; I would be willing to 
pay $2,800.00. [426] 

Q. And let anybody else come in that wanted to? 

A. Yes, sir. 

@. Let 100 men come in there? 

A. Don’t make any difference. 

Q. If they put a set net in front of you ten feet, 
it would make no difference to you? 

A. I would run my chances. 

Q. Then, there is about 7 feet then, isn’t there? 

A. Yes, more than that. 

Q. So you would have 9 set nets, and if the other 
set nets were set about 10 feet apart there would be 
about 200 of them along there, and you would be 
willing to pay $2,800.00 for one? 

A. Yes, exclusive right. 

Q. Did you ever operate a set net there? 

A. I never did on the south of Sand Island. 

Q. You do not know whether you could catch a 
fish or not? A. I absolutely know I could. 

Q. You never tried it? A. No, sir. 

«. You never saw anybody else operating it? 

A. Yes, sir, some gentleman from Chinook, three 
of them; I don’t know their names; they operated set 
nets there. 

Q. You do not know their names or the year they 
operated? A. No, sir. 

@. All hearsay with you? 

A. I know they did; it is hearsay. I never oper- 
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ated one, if I had I would tell you. 
Q. You do not know of your own knowledge of 
anyone else having operated there? 


A. I know they did. 

Q. You heard they did? A. Yes, sir. [427] 

Q. You do not know the names of the men? 

A. No. 

Q. Did you ever hear of their names? 

A. I have heard talk of them. 

Q. Never heard anybody mention their names? 

A. No, sir. 

@. You never saw them there? 

A. I never was over there when they were oper- 
ating. 


Q. You tried to operate one set net on Sand 
Island? A. Not on the south side. 

Q. On the west side? 

A. On the west side, I have, yes, sir. 

Q. During all that time you have never known, of 
your own knowledge, of anyone attempting to oper- 
ate a Set net there? y 

A. As I told you, I know they have been, but I 
don’t know the gentlemen’s names, never made it my 
business to know. 

. Never even heard the names of the gentlemen? 
. I know they have been. 

. Something in the air has told you? 

. Nothing in the air at all. 

You do not know the names of the men? 

. I never made it my business to know, Mr. Ful- 
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Q. You say you never even heard the names of the 
men? A. I say that I don’t know their names. 

Q. You never heard their names, that is what you 
said? A. I don’t care about that. 

@. You never heard their names? 

A. I don’t know, I don’t care to. 

Q. You never saw them? A. No, I have not. 

Q. You gill netted along there—how many years 
have you been gill netting along the shores there of 
Sand Island? [428] 

A. Well, I have been away from Sand Island when 
I was four years in Alaska, and I am four years in 
South Bend; outside of that I have been gill netting 
all my life and trapping. 

Q. During all that time you never saw a set net 
there? A. Absolutely none on the south side. 

@. The only people that used the waters in front 
of Sand Island for fishing purposes were those en- 
gaged in gill netting and those engaged in seining? 

A. Well, now, I won’t say that, because I told you 
I don’t know these people. 

Q. I am talking about what you saw. 

A. No, I absolutely didn’t see it. 

@. During all the years you were there you never 
saw anyone attempting to fish the waters in front of 
the south shore of Sand Island, other than gill nets? 

A. On the south side? 

Q. On the south side, other than gill netters and 
seiners. 

A. No, I never saw a set net there, for practically 
the last twelve years the south shore of Sand Island 


vs. H. 8S. McGowan et al. 487 


(Testimony of Amon Markham.) 
has been used as seining grounds. 

Q. Now, during that time how many set nets do 
you know of, of your own personal knowledge, not 
what you have heard, were operated on the lower 
Columbia River? 

A. On the lower Columbia River? 

Q. Yes. 

A. Why, I do not know, there is a question I won’t 
answer, because I don’t know. 

Q. Well, can you recall one? 

A. No, I would not answer that—only one of my 
own, I have operated a set net a few days during the 
early spring, that is all. 

Q. Just a few days? 

A. Yes, sir; I would not tell you something I do 
not know. [429] 


Redirect Examination. 

I consider Oklahoma Channel as inferior for fish- 
ing to the south shore of Sand Island. The fish are 
more numerous on the south shore. If I should be 
permitted to operate a set net on the south side of 
Sand Island, I know as a practical fisherman that I 
could catch salmon fish. If I had the front of Sites 
2 and 3 in the Columbia River, I think I would make 
about $7,000.00. I only operated my set net in the 
Oklahoma Channel three or four nights and caught 
five salmon, and I discontinued, because it would not 
pay, and I did not consider Oklahoma Channel a good 
fishing location. 

Thereupon, counsel for defendant asked the wit- 
ness the following questions: 
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Q. Suppose that during the year 1911, fishing sea- 
son of that year, and prior years, in front of Sites 2 
and 3, in the waters of the Columbia River, south of 
Sand Island, there were no set nets excepting the 
defendants’, what in your opinion was the annual 
rental value of that location? 

Mr. FULTON.—I object to that as incompetent 
and immaterial, not the proper measure of damages. 

Mr. WELSH.—Q. Do you understand the ques- 
tion? 

A. Yes, sir. Now, to answer the question as a 
practical fisherman, give me the privilege of fishing 
this location. 

Q. I said, assuming there were no corking, that 
you had the exclusive right—no nets there but 
yours; based on that? 

A. Twenty-eight hundred dollars, I would give for 
the ground. 

Q. Hach year? A. Yes, sir. 

Q. For each one? 

A. For each one of the locations; mark you, there 
would be no competitor, you see? 

Q. I assume that. Now, take it during the year, 
say, from July, [430] 1908, during the fishing 
season, including the year 1911, was there any per- 
son or persons corking south of Sand Island, in front 
of Sites 2 and 3? 

Mr. FULTON.—I object to that as incompetent, 
irrelevant and immaterial. 

A. Was there corking? 

Q. Yes. 
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A. You mean to say, laying out their nets outside 
of the ‘‘Republic’’? 

Q. Was there any interference there with parties 
fishing by other parties fishing? 

A. Every fisherman gets the right to net. 

Q. What is the custom of fishermen, respecting the 
rights of locations of each other? 

A. You mean the drift net? 

Mr. FULTON.—Set net. 

Q. What has been the custom? 

A. Three hundred feet. 

Mr. FULTON.—I object to that as immaterial. 

Mr. WELSH.—@Q. I will first ask you, do you 
know the custom of fishermen on the Columbia River 
with reference to whether or not they respect the 
locations of each other? A. I am sure they do. 

Mr. FULTON.—I object to that as incompetent. 

Mr. WELSH.—Q. What has been the custom of 
the fishermen on the Columbia River with reference 
to respecting the locations of a prior locator? 

A. According to law. 

Mr. FULTON.—I object to that as incompetent. 

Mr. WELSH.—@Q. I do not care about the law. 

A. According to law—this law requires them to re- 
spect it. 

Q. What has been the habit or custom of the fish- 
ermen on the Columbia River with reference to re- 
specting the prior location [431] of the other 
fisherman; do they cork him or do they leave him 
alone? 

A. Why, certainly, they don’t cork him, they leave 
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him alone; they respect each others’ rights. Go out 
upon the water and if a man don’t respect the other 
man, where would you be? Of course, they respect 
each other. 

Reeross-examination. 

Q. So you think that you would be willing to pay 
$2,800.00 a year for each set net that Mr. McGowan 
had in front of Sites 2 and 3 on Sand Island during 
the year 1908, 1909, 1910, and 1911. You think that 
would be a fair rental value, do you? 

A. I think so. 

Q. He had nine of them, that you remember? 

A. I don’t know what he had. If you give me 
that location I will give you that money. 

Q. That would be $25,200 if he had nine of them? 

A. I don’t know anything about what he had. 

Q. You said they were 300 feet apart? 

A. I don’t know where they were. 

Q. Set net locations are supposed to be 300 feet 
apart? A. That is the Oregon law. 

Q. In 3,000 feet there would be nine locations? 

A. Yes, sir. 

Q. That would be $25,200, which you think would 
be a fair price to pay for the rental right in front of 
Sand Island? A. Yes, sir. 

Q. That is your judgment? | 

A. Yes, sir. I did not say I would pay $25,000.00 
for the entire ground—I said I would pay $2,800.00 
for each Site One, Two and Three on the ground, that 
is, each site. I mean each set net. ‘The reason why 
I didn’t put a set net on these grounds is, that I have 
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[432] no money to drive these locations and put in 
these set nets, but I would give this money if I could. 
It costs probably $1,000.00 to put in one set net loca- 
tion and operate it. The only reason why I did not 
put in a set net location was that I could not raise 
the $1,000.00, and I did not ask anyone to loan it to 
me. [donot know whether I could have borrowed 
the money or not, and [ never inquired from anyone 
whether he would back me or not. I have figured 
many times about putting a set net in there, but I 
never talked with anyone who had the money to put 
in a scheme like that. During these years, I have 
had money to put in a hundred of them, if I wanted 
to get the money. I would not put it in myself, for 
the reason a fisherman is not going to advance him- 
self. Of course, I put in my own set net in the Okla- 
homa Channel. 

Redirect Examination. 
(By Mr. WELSH.) 

Q. Mr. Markham, knowing that the plaintiffs were 
using and occupying this territory south of Sand 
Island, would that fact deter you and others from 
attempting to put in fishing gear there? 

A. Why, certainly. 

Reeross-examination. 
(By Mr. FULTON.) 

Q. Then, people all knew that the Columbia River 
Packers’ Association was using this as seining 
ground, didn’t they? A. I suppose they did. 

Q. McGowan knew it, didn’t he? 
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A. I don’t know. 

Q. So McGowan, when he attempted to put those 
set nets in there, was not respecting the prior rights 
of other fishermen, was he? 

Mr. WELSH.—We object to that question and 
move to strike it out for the reason it assumes a state 
of facts which the Court in [483] this particular 
case has decided against; for the reason that the 
counsel is assuming in his question that the Colum- 
bia River Packers’ Association had a prior right to 
fish there, and that they were fishing when the de- 
fendants put in their fishing gear; whereas, the 
Court has found as a matter of fact that the defend- 
ants had a prior and exclusive right to fish there, 
and that the plaintiff, the Columbia River Packers’ 
Association, was a trespasser, and that it did unlaw- 
fully tear up and destroy the defendants’ fishing 
gear, and that it came on to the ground subsequent to 
the time of the location of the defendants’ fishing 
gear; and the question is entirely immaterial. 

A. You have plied so many questions against me— 

Q. You said the reason why you did not put—one 
of the reasons you did not put a set net in front of 
Sites 2 and 3 was because the Columbia River Pack- 
ers’ Association had a prior right ? A. I did. 

Q. Or was using it as a fishery; didn’t you say 
that? A. I did not. 

Q. You are positive you did not say that? 

A. I am positive I did not. 

Q. Didn’t Mr. Welsh ask you this question: One of 
the reasons why you did not attempt to put in a set 
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net was because the Columbia River Packers’ Asso- 


ciation had a prior use? A. No. 
Q. He did not? A. No. 
Q. Who had? 


A. I don’t know; I say I had no right there. 

Q. But that they had the prior use? 

A. If they had the privilege of the ground, I had 
no right there, and I could not put in my money, as 
a poor man and a common fisherman go to work and 
tire them out. [434] 

Q. That was the only reason, was it? 

A. Subsequent to the fact that I didn’t have the 
money of my own to buck them people, McGowans 
and the combine, or either of them. 

Q. You say it has only been the last 12 years they 
have used this for seining ground at all, and before 
that it was not occupied. Why didn’t you use a set 
net there before that? 

Mr. WELSH.—I object to that as being imma- 
terial. 

Mr. FULTON.—Q. Before that, when nobody was 
occupying it. Why didn’t you put a set net in there 
then? 

A. I would be a nice ‘‘howdy-do,’’ a poor fisher- 
man going to work bucking a company hke Mce- 
Gowans or the combine. 

Q. I am talking about before McGowans, or what 
you please to call the ‘‘Combine”’ had anything to 
do with it. Why didn’t you put a set net in then? 

A. Why didn’t I? 

Q. That is the question. A. ‘‘Holy mother.”’ 
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Q. That was the only reason then—you did not 
want to make any money? A. No. 

Thereupon, counsel for defendants moved to strike 
out all the testimony of the witness with reference 
why he did not put in fishing gear south of Sand 
Island, on the ground that it is wholly and entirely 
immaterial and on the ground that the Court has 
found in this case the defendants had the prior and 
exclusive right to do that. 


» [Testimony of Ralph Grable, for Defendants. | 

RALPH GRABUE, a witness produced on behalf 
of the defendants, after being first duly sworn, in re- 
sponse to interrogatories propounded to him, testi- 
fied as follows: 

(Interrogated by Mr. J. T. WELSH, of Counsel for 
Defendants.) [435] 

My name is Ralph Grable; I reside at Ilwaco, 
Pacific County, State of Washington; I have lived 
there 23 years; I am 34 years old; I am a fisherman 
by occupation; I have been fishing since I was 15— 
that would make it about 19 years. In the first 
place, I was a trap fisherman for Columbia River 
salmon on the Columbia River. My fishing opera- 
tions have not altogether been on the Columbia 
River. Ihave fished on Shoalwater Bay, or Willapa 
Harbor, as you may call it. I have fished on the 
Columbia River since I was 15 years of age. In the 
fall of the year, I was up there in Willapa Harbor; 
in the summer, I fished on the Columbia River. In 
the first place, I was using traps, and then set nets, 
and then gill nets, and then purse nets. 
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The only difference between a gill net and a set 
net is determined, as I can see it, one is made fast by 
appliance and the other drifts as the tide takes it, 
either to or fro. The difference is that a set net is 
anchored, and a gill net is not anchored—that is the 
only difference. The difference between a gill net 
and a seine is that a seine surrounds the fish and 
drags in to the shore, where a gill net the fish goes 
with his head into the mesh and there he stops. 

I am familiar with the location of Sand Island, 
and I am familiar with fishing operations in front of 
Sites 2and3. Ihave fished there every season since 
1901, and during that time, I have been familiar with 
the run of fish there. I fished there during the sea- 
son of 1911, or in that immediate locality. There 
was an extra run of fish during the season of 1911— 
an extraordinary run of fish during that year. I 
should say an increase of 20% over the previous 
year. The year 1909, as near as I can remember, I 
think it would not exceed one or two per cent either 
way, and it might exceed 5% either way as to the 
year 1908. Not keeping track of the whole business, 
not having that business in mind altogether, but I 
do not think that the season, I mean the [486] 
fishing season, exceeds five per cent between 1908 
and 1911. 

The Columbia River Packers’ Association fished 
the location south of Sand Island in front of Sites 
2 and 3 during the year 1911. I was around there 
considerable time. I saw them taking fish from there 
in large quantities. 
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Q. Have you in your experience as a fisherman 
known of the leasing of fishing locations by the holder 
to any other person ? 

A. Yes, sir, I have had a lot of experience in that, 
both on Baker’s Bay and in the Willapa Harbor dis- 
trict. 

Q. Did you lease locations yourself ? 

A. I have, sir. 

Q. For what kind of fishing ? A. For salmon. 

Q. I mean for what kind of gear. 

A. For trap locations; I have never leased any sein- 
ing grounds whatever. 

Q. Have you ever leased any grounds to be used 
for set nets? A. No, sir. 

Q. Have you known of others doing it? 

A. Yes, sir. 

@. Are you familiar with the custom among fish- 
ermen on the Columbia River as to the price that 
shall be paid for the leasing of fishing locations? 

Mr. FULTON.—I object to that as incompetent, 
irrelevant and immaterial, and not the proper meas- 
ure of damages. 

A. I think I am, sir. 

Q. Will you state what that rule is? 

A. Yes, sir. 

Q. What is it? 

Mr. FULTON.—I object to that as incompetent, 
irrelevant and immaterial, not within the issues— 
not the measure of damages. [437] 

A. I think that any man that leases ground from 
another or the man that furnishes gear for another 
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man to fish with is the same as ground; we consider 
it that way. The man who furnishes ground without 
gear, he is entitled to 3314 per cent. 

Q. Of what? 

A. Of the gross catch, and the man that furnishes 
the gear and grounds both, he gets 50 per cent; that 
has always been my way of leasing. 

Q. You mean he that takes one-third of the catech— 

A. And furnish his own gear. 

Q. He takes the equivalent of the value— 

Mr. FULTON.—I object to that as leading and 
suggestive; the witness has not so testified. 

Mr. HADLEY,—That is leading, I will admit 

Q. What do you mean when you say, Mr. Grable, 
that the lessee of a location pays one-third of the 
catch if he furnishes his own gear? 

A. Furnishes his own gear. 

Q. What do you mean when you say he pays one- 
third of the catch? 

A. Means one-third of all the fish he catches. He 
furnishes the gear and they furnish the ground. 
That is what I mean. 

Q. If the gear is furnished by the lessor, he then 
pays how much of the catch? A. Fifty per cent. 

Q. Do you know how many fish were caught at that 
location last year by those who operated it, south of 
Sand Island? 

Mr. FULTON.—That is, of your own knowledge. 

A. I don’t know that; I only know what I saw; 
that is all I can swear to, and I was on Sand Island 


498 Columbia River Packers’ Association 


(Testimony of Ralph Grable.) 
during this big run of fish while they were delivering 
the fish. 

Mr. HADLEY.—Q. You say you were told how 
much the catch was? A. Yes, sir. [438] 

Q. Were you told by an officer of the Columbia 
River Packers’ Association ? A. No, sir. 

Mr. FULTON.—That is a conclusion. 

Mr. HADLEY.—Q. Assuming tf it to be a fact 
that the catch aggregated 360 tons of fish, what would 
be the rental value of those locations for the year 
1911? 

Mr. FULTON.—We object to that as incompetent, 
irrelevant and immaterial. 

A. Under the rules that has been set forth alto- 
gether ever since we have been on the Columbia River 
for 23 years—we have been there fishing on all sides 
of the river—it has never been less than one-third of 
the gross catch for the man that furnished the outfit. 

Q. Assuming that the catch was the amount I have 
stated, then what would you say was the rental 
value? 

Mr. FULTON .—I object to that. 

A. Thirty-three and a third would be the rental. 

Mr. HADLEY.—Q. Thirty-three and a third per 
cent of the amount? 

A. Of the gross catch, if it was one or ten. 

Q. You mean if there were 360 tons—if there was 
that many caught? A. Yes, one ton or ten tons. 

(Witness continuing : ) 

I know the market value of fish caught during 
the year 1911. I was fishing the whole season from 
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the first day. The market price for salmon last sea- 
son (1911), small ones up to 25 pounds, up to the 15th 
day of August, six cents, and for salmon weighing 
over 25 pounds, seven cents and a half. That is 
what my statement shows for the fish I caught. 

Q. Were you familiar with the fishing at that loca- 
tion, or with conditions as they existed during the 
year 1910? [489] 

A. I hope to be, not being a seiner at that time, I 
was a gill netter, and used to fish on these grounds. 
Not being a speed fisherman, or what we call a ‘‘hard 
case,’’ I generally aim to get low water near these 
Seining grounds. 

Q. What would you say was the rental value of 
this location during the season of 1910? 

A. I would say they were within— 

Mr. FULTON.—I object to that as incompetent. 

A. (Continuing.) Within 20% in 1910 of what 
they was in 1911. 

Mr. HADLEY.—Q. Then, what was the value 
during 1909? 

A. Well, I was fishing there, also, and it would 
probably vary five per cent in that season, according 
to my fish receipts. 

Q. Vary five per cent from what, do you mean? 

A. From 1909 to 1910; 1910 was five per cent bet- 
ier. 

Mr. FULTON.—Better than in 1909? A. 1909. 

Mr. HADLEY.—Q. What about the value of the 
location during the year 1908? 
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A. I would say 1908 was five per cent better than 
1909. 

Q. Is it practical to operate set nets at the location 
south of Sites 2 and 3? 

A. Why, it certainly is practicable. 

Q. Are those locations valuable for set nets? 

A. Ionly wish I had the opportunity. 

The Columbia River Packers’ Association, in mak- 
ing its catch in 1911 employed seines which were 
usually called ‘‘drag seines’’—they also call them 
‘‘beach seines’’—it is one and the same thing, com- 
monly called a drag seine. A drag seine is a net 
that is made of twine and cotton line, lead and corks, 
any length of depth that a man has a mind to make 
it, to fit his ground; he makes the seine to fit his 
ground, if it is a foot deep where he starts to 20 feet 
where he ends. He is supposed to [440] have 
one-third more web than he has water, and he lets 
the seine out according to his ingenuity, to his scien- 
tific line of fishing. They have different modes of 
fishing, one lays it one way and one lays another. 
You lay those out in particular according to the 
tides, and the man that lays the seine out the best is 
the man that is going to catch the most fish, When 
the seine is filled with fish, it is dragged to the beach 
into shallow water by horses and men on the last end 
of the seine, the men handle it and the horses are 
taken off; and the men get on the lead line and ride 
the lead line and haul it by hand, and another man 
he will do the cork line. You land the fish in the 
water, not on the land; the fish are in the water. 
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You can take these fish from the seine out of the 
water into a boat just as well as you can from the 
Seine on to the land. It does not necessarily have 
to have 500 feet of bluff or anything like that to land 
these fishin. The fish are dragged into the shallow 
water. In operating a set net, you take the fish out 
this way: you simply have your set net and when 
the slack water—when the water is slack, in having 
the net tied, when the current is running over the 
net it is going to be all the same as in line. The 
greater the current is on it the more it is going to be 
tight. If you have it where you can set net it will 
do fishing in any kind of water. It is a proven 
thing—set net any day will do fishing in any kind 
of gear you can put there; you do not need to go on 
dry land to fish it, fish do not swim on dry land. A 
set net sets in the water. You have a set net in the 
water where the fish get at it and they are going to 
get in there and you do not go in the water to take 
them out. They are caught in their gills by the net 
by their own power driven into it. To take them 
out, you simply lift up the net and take the fish out; 
slip it off their head, put them in the boat and make 
away, and that settles it. The net is still fishing all 
stages of the time; it is the most perfect way of 
catching fish known on the Columbia [441] River 
in all stages of the tide. 

Q. Having knowledge of the drag net operations 
conducted there last year, how many fish would you 
say the set nets that could be operated in that loca- 
tion (referring to Sites 2 and 3) would catch as com- 
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_ pared with the number caught by the drag net? 

To this question, counsel for the plaintiff objected 
on the ground that it was incompetent and immate- 
rial, and not the proper measure of damages. 

A. Well, I should say that if a man could fish 
with set nets, there on that ground, with the amount 
—to take the same amount of gearing and put into 
set nets and put it on to that ground where these 
drag seines were, that the set nets would catch any- 
way within seventy per cent of the drag seines. 
The same amount of gear in length, you take five 
or six seines 300 fathoms long made up into set nets 
20 to 50 fathoms long and set them on that ground, 
and if I run them myself, I could make more clear 
money than I could with drag seines. 

In estimating the value of these locations for the year 
1911, I would say that it was seventy per cent of the 
value of the location for a drag seine. That would be 
my estimation of the business. To take the same 
amount of gear, the same amount of gear that there 
is in the drag seine, and put it into set nets, and 
put on these same grounds, it would catch anyway 
seventy per cent of what the drag seines would catch. 
If you start from the first of the season, it would 
be when the water is muddy. The gill nets would 
catch within thirty per cent of the fish the seines 
would catch. 

I was there during the year 1908 and the years fol- 
lowing. I saw on these set net locations the set 
nets of the defendants in this case. They were in 
position for operation. They were in fine condition 
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when I saw them. I do not know what became of 
them. I just happened to be fishing there, gill net- 
ting; I didn’t pay any attention, well, it was none 
of my business, in fact. I do not [442] know 
when they were taken out, and I do not know any- 
thing about that personally, only I know I saw the 
nets there on the ground while I was gill netting. 
I did not see Mr. McGowan there, or the defendants 
there operating the nets. They were there—the 
nets were there—and it did not seem to me anybody 
was bothering them, because fishing where those 
nets were, if anybody would make around with drift 
in there, they are going to lose their nets on the 
‘*Republic’’—that is the old wreck, you know that. 
Anybody who makes around that drift in flood or 
ebb tide, he is going to lose his net. I know nothing 
of any interference in the operation of such set nets. 
This is practically a fishing ground for everybody, 
that is conceded, but there were no other set nets 
around there, and there were no other drag seines, 
excepting those of the Columbia River Packers’ As- 
sociation. There was no corking of that location 
during any of those years, by the operators of set 
nets, or any other fishing devices, to my knowledge. 

Q. How do you fix the market value of those fish- 
ing locations? | 

A. How do I fix the market value of them? 

Q. Yes. 

A. Why, we always consider that any trap loca- 
tion or anything like that should be worth what it 
would catch in two seasons, that is allowing the man 
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to have one season to pay for his gear, and one to 
pay for his work; that is the way we figure it. 

Mr. WELSH.—@Q. By ‘‘we’’ you mean fishermen? 

A. Yes, sir. 

There is no comparison in value between the loca- 
tion south of Sand Island and locations in other 
parts of the Columbia River. That location south 
of Sand Island is so much superior there is no com- 
parison. The fish run abundantly there. They 
certainly run abundantly there, or one would not 
catch 35 tons in one day. I have seen that done 
by the Columbia River Packers with drag seines. 
I do not know the date, but I was right there and 
sawitdone. That [443] wasin1911. I remem- 
ber that it was last year, in the month of August, 
I remember that, just the date I don’t exactly re- 
member. I was there on other days during the year 
1911, and I saw the Columbia River Packers catch- 
ing fish there, but I don’t remember exactly the 
amount, from 24 to 25 tons per day. I was there 
at different days, but I don’t remember how many 
fish they caught. I was there quite frequently, and 
they were catching fish every day I was there, and 
I saw the fish, and if I am not mistaken, I have Mr. 
Hawkins’ word for it that they had 38 tons that 
day. Mr. Hawkins is one of the officers of the Co- 
lumbia River Packers’ Association. He is manager 
for that association in [lwaco, and is manager of 
the Columbia River Packers’ Association’s seines 
on Sand Island, and had charge of them there. I 
have heard him say at different times how many fish 
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they caught there. I refer to the catch of 1911. 
I have been there most every season two or three 
days at a time when the big run of fish comes. We 
go when the fish comes in; we know when they are 
there just as well as the seiners. I have made esti- 
mates of the comparison between the two seasons. 


Cross-examination. 
(Interrogated by Mr. G. C. FULTON.) 

I am working for myself and own my own gear, 
and deliver fish to P. J. McGowan and Sons. The 
manager of that company is H. 8. McGowan. 

Q. Now, over in Washington there is a law pro- 
viding for the protection of fish-trap locations, isn’t 
there? If a man establishes a fish-trap location, 
the law says no one can come within a certain dis- 
tance of him; if he complies with that law he is pro- 
tected so long as there is a lateral passageway of 
900 feet on each side? A. Yes, sir. [444] 

Q. End passageway of 30 feet, I believe; that in 
that distance no one can operate any kind of struct- 
ture for the purpose of catching fish ? A. Yes, sir. 

Q. And there is no cash ever paid for the rental 
of ground, as I understand you to say, or rate of 
rental on these locations? 

A. The man that takes the license, he is the man 
that owns the location. 

Q. You say that the general custom is a cer- 
tain per cent is charged; you had reference when you 
made those observations, in regard to the percentage 
to trap locations, did you not? 

A. Any fishing ground. 
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Q. You had reference to set nets? 

A. I have never rented any seining grounds; it is 
simply for set nets ground, or anything like that. 

Q. We will get at that. Who did you ever know 
on the Columbia River to rent a set net location? 

A. Well, T have known fellows, but I cannot bring 
them into court to-day. 

. Ido not want them here, I want their names. 

. Their names is Frank Shipley. 

. Who is Frank Shipley ? 

. Heisin South Bend, Washington. 

. Where was this set net? A. At Oregon City. 
. At Oregon City? A. Yes, sir. 

. I should have confined my remarks—I intended 
to confine them to the lower Columbia River. Name 
one man on the lower Columbia River that you know 
of renting grounds for set nets purposes during all 
the time you have lived down there ? 

A. (Witness hesitates.) [445] 

). Asa matter of fact, there has not been a set net 
operated on the lower Columbia River in the last 20 
years. On the Columbia River proper. 

A. There is any amount of them there at the pres- 
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ent time. 

Q. On the Columbia River? 

A. Any amount of them operated all during the 
winter months, during the fishing season. 

Q. Aren’t they in the sloughs and rivers? 

A. Inthe Chinook River, in the bay. 

Q. In the Chinook River? 
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A. What they call Chinook is in front of Chinook 
town. 

Q. During the fishing season, I am talking about. 

A. That is the fishing season, when you can fish. 

Q. That is what you understand as the fishing sea- 
son ? 

A. When you can fish it is the fishing season. 

Q. You understand that? A. Yes, sir. 

Q. During the entire fishing season are those set 
nets operated ? 

A. During the entire winter fishing season; there 
are different fishing seasons. 

@. The canneries don’t run. 

A. The canneries don’t, but the fishers do; this 
isa fishing season. 

Q. During the run of fish, we will say during the 
spring fishing season on the Columbia River, are the 
only times that the canneries run—is the big fishing 
season ? A. From May to September. 

Q. From May to September ? A. Yes, sir. 

Q. That is the big fishing season ? A. Yes, sir. 

Q. During that time are any of these nets oper- 
ated? [446] A. Beg your pardon? 

Q. During that time are any of these set nets op- 
erated on the Columbia River? 

A. Why, there are certainly plenty of them when 
you get above Meglers— 

Q. I am talking about the lower Columbia River, 
below Meglers. A. Below Meglers? 

Q. Yes. 

A. I have never made a practice, but I have fished 
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with set nets there myself; but, under the circum- 
stances, I, when I fished it, was not on rented ground. 
We fished with our set nets on ground already licensed 
for traps; we put set nets on that. When the boys 
went to put their traps in we took the set nets off, 
never thinking of making a permanent business of 
set netting on this ground. 

Q. Why: not? 

A. Because the trap could catch more than the set 
net on the same ground. 

Q. The trap could catch more than the set net? 

A. On the same ground in clear water, but a set 
net would catch more than a trap on the same ground 
in muddy water. 

Q. It won’t do it down on the lower Columbia 
River? A. In muddy water it will. 

Q. It won’t do it in the season ? 

A. It won’t during the season. 

Q. Name one man operating set nets during the 
entire season on the lower Columbia River. 

A. You mean beyow Megler’s? 

Q. Yes, sure. 

(Witness hesitates. ) 

Q. I have been waiting for you for about five min- 
utes. 

A. At the present time I cannot recall anyone. I 
will tell you [447] I don’t know anyone fishing 
with set nets. 

Q. Only do it incidentally ? 

A. Yes, sir. 
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Q. Just a little play fishing? A. Perhaps. 

(Witness continuing :) 

I never heard of anyone operating a set net in the 
waters surrounding Sand Island, excepting P. J. 
McGowan and Sons, and these were the ones 
that I saw there, as I have testified. I saw these 
were in fine shape. I saw two set nets myself. I did 
not molest these set nets to see whether or not there 
were any fishin them or not. If Mr. McGowan testi- 
fied he never caught any fish there, in my estimation, 
somebody had been in his nets. IJ stated that if a gill 
net got into the current and ran down on top of the 
‘‘Republic”’ wreck, the net would simply be lost. He 
would lose his net on the wreck. The tide would take 
him down there. There is certainly a tide at certain 
stages of the tide. I should judge its speed to be 
about six miles an hour. That isa pretty swift tide. 
That is the ebb tide. JI do not think the flood tide ex- 
ceeds three miles per hour. Fishermen can come up 
on the flood tide and they lose their nets right there. 
A year ago, I saw fourteen or fifteen nets hung there 
on flood tide. It is not the severeness of the tide—it 
is the way the tide sets. The tide practically sets and 
drifts on the ‘‘Republic’’—flood and ebb tide and it 
will go toit. The ‘‘Republic”’ wreck is between Sites 
1 and 2 of the seining grounds. The gill nets drift 
down close to the island and then they have to take 
up. That isa pretty swift current there. If I were 
to fish set nets, I would fish them as near the island as 
possible in order to get out of the current where there 
is plenty of current a little closer. I would go not 
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closer to a fathom of water at low tide and from that: 
to three fathoms. [448] There is plenty of eddy 
there. It is certainly an eddy along the island. The 
eddy goes out as near as I can remember for 200 fath- 
oms. They do not have to be putin close. That cer-- 
tainly would be fishing at the time this current is at 
six or seven miles an hour. It would not take the 
fish out of them, that is, the current would not. That 
is, if you know how to set nets. The nets would not 
be set across the current, always place the set nets 
with the current, up and down with the current. I 
have seen them set that way right here on the Wil- 
lapa tuiver. If you set nets on the Willapa River as 
long as I have, for the last five or six years, you will 
never set a net across the current to catch fish. I 
have set nets on Baker’s Bay, in the Columbia River, 
just to get some to eat. We never made it a business. 
I never said that the set net was the most perfect way 
of catching fish on the Columbia River. I never said. 
anything of the kind. That I swear to positively. 
If I did make such a statement, I was very badly mis- 
taken. 

Q. Now supposing, that under the laws of Oregon, 
anyone could go in there and put set nets in front of 
Sand Island, anyone that wanted to—there is no lat-- 
eral passageway at all—would it be of any value to. 
any particular person for set nets there ? 

Mr. HADLEY.—We object to that as incompetent 
and immaterial, for the reason such a state of facts: 
did not exist from the time of this injury. 

Mr. FULTON.—That state of facts did absolutely 
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exist under the laws of the State of Washington, and 
I do not think Judge Hadley will deny it, he ought 
not, anyway, as a lawyer. 

Mr. HADLEY.—Our objection is based on the 
ground there is no evidence here showing that there 
were such interfering locations made during the 
period for which we are ascertaining these damages. 
[448] 

Mr. FULTON.—The Court takes judicial notice of 
the laws of the State of Oregon in this case. 

Q. What is your answer? 

A. I don’t see but what one man would catch just 
as many fish as another; they come there so thie". 

Q. If a man put his set net within 20 feet of yours 
he would catch just as many fish? 

A. I can’t see any difference; fish don’t come one 
way, they come all directions. 

Q. So that you think it would not make any differ- 
ence if there were 1,000 set nets in front of Sand 
Island, Sites 2 and 3, one set net location would be 
just as good if there were none there? 

A. I didn’t say that; this is what I say: If the nets 
that are put in, what we term a fair show, one net will 
be as good as another; one net will do just as good as 
another one day with another. 

Q. That was not my question. You have no right 
to assume that. My question was this: Assuming 
that it is the law in Oregon that one set net locator is 
not bound to respect another, and that after you have 
established a set net location under the laws of Ore- 
gon—we will assume that to be the case—another man 
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ean come along and plant one in front of you? 

A. I consider one just as good as the other. 

Q. The question I asked you is this, would then a 
set net location be of any value in front of Sand 
Island under those conditions ? 

A. It certainly would. 

Q. Well, we are coming around to the main propo- 
sition; one set net location in front of Sand Island is 
worth just as much asif it were alone, as if there were 
a thousand set nets within the immediate vicinity, 
within ten or twenty feet of it? 

A. I don’t see any difference. [450] 

Q. You swear to that? A. Yes, sir. 

Q. How in the name of God could fish get there if 
they were absolutely surrounded by set nets? 

A. You have never fished with gill nets? 

Q. I will go on the stand later on, and you may 
cross-examine me. How would fish get there if set 
nets are entirely surrounded with other set nets? 

A. That is just as easy for the fish as it is for me 
to answer the question. 

Q. He has got his eyes on the set net and he will 
come there ? 

A. You would not think a man out there would get 
fish, but he would get as many as the man on the other 
side of him. 

Q. Don’t you know there are more rows on the 
Columbia River because one gill netter puts his nets 
down in front of the other fellow, within 50 or 60 feet 
of him? A. They don’t pay any attention to that. 

Q. There is no sucha thing as corking? 
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A. No, sir, we have overcome that. 

Q. In seining,—seining would be the same thing? 

A. Yes, what is the difference ? 

Q. Then the operator of the lower seining ground 
would not interfere with the upper one at all? 

A. I don’t believe that. 

Q. A man seining in front of Site No. 1 on Sand 
Island would not interfere with Site No. 2? 

A. No, sir, Site No. 2 will catch more than Site No. 
18 

Q. You swear to that? A. Yes, sir. 

Q. Don’t you know that the number of years they 
have operated there has been more fish caught on Site 
No. 1 than 2 and 8 together? 

A. I know better than that. [451] 

Q. You swear to that? A. Yes, sir. 

Q. You swear positively tothat?. <A. Yes, sir. 

Q. Now, just tell us how you know. 

A. Simply because what they call Site No. 1 is part 
of Site No. 2; that is the whole reason of it. Where 
they catch the fish is practically on Site No. 2, but 
they land them on Site No. 1; for those catching fish 
on Site No. 1, that I don’t know anything about. 

@. That is your reason ? A. Yes, sir. 

Q. The Columbia River Packers’ Association did 
not own Site No. 2 until the year 1912—Site No. 1, 
until 1912? A. Why did they fish there? 

Q. They never fished Site No. 1. 

A. That is a funny thing, what were they doing 
with boats and nets? 

Q. They were landing on Site No. 1 during the 
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years you are talking about? A. Yes, sir. 

Q. You are just as sure of that as anything you are 
talking about ? 

A. Lam. Iwas right there and know the business. 
I seen it sink down and they could not get it to shore; 
what do you eall it? 

Q@. Henderson and Olson rented that ground? 

A. Yes, sir. What was the Columbia River Pack- 
ers’ seines on that ground for? 

Q. They fished it then ? 

A. They fish it, they certainly do. 

Q. Clear down on the other fellow’s ground. 

A. Yes, sir, certainly; they were down on Hender- 
son’s and Olson’s ground. [452] 

Q. All the time? 

A. No, sir. When they came down they tried to 
fish it there. 

Q. That is your testimony ? A. Yes, sir. 

Q. Now, you never have during all the time you 
have fished on the Columbia River operated a set net 
on the lower Columbia River during any full fishing 
season ? A. Never have. 

@. You have always worked for somebody else on a 
trap? A. No, sir. 

Q. Never owned a trap of your own? 

A. No, sir. 

Q. Then, all the trap-fishing you ever did was under 
the employ of someone else? 

A. With my father, on a rented location. 

Q. And the rest of the time you have been gill 
netting ? 
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A. And purse seining and drag seining. 

@. Where did you drag seine? 

A. On Sand Island, on what you call ground No. 2. 

Q. Why didn’t you set net it then? 

A. Why, that was not—I didn’t own the ground, I 
was simply working there. 

Q. Who were you working for? 

A. W.-C. Brumbach. 

Q. You were his foreman ? 

A. No, sir, I was one of his crew. 

Q. You did not suggest to him that it would be 
cheaper to operate a set net? 

A. No, sir, none of my business. 

. You never did operate a set net there, nor any- 
body you heard of outside of McGowan ? 

A. No, sir, not that I heard of. [453] 

Q. Who else did you work for on Sand Island ? 

A. I fished that one season. 

Q. For Brumbach ? A. Yes, sir. 

Q. That is the only time? A. Yes, sir. 

Q. That is the only time you ever worked on Sand 
Island? 

A. That is the only time I ever worked on Sand 
Island, yes, sir. 
. You have been gill netting ever since? 
. Yes, sir, and purse seining. 
. Where did you purse seine ? 
. Right near those grounds. 
. When? A. In 1906. 
. You were working for those purse seiners? 
. [ happened to be one of the owners of the rig 
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myself. We fished there three seasons along the land, 
from 1906, 1907 and 1908. 

Q. How far out can you run a set net there in front 
of Sites 1,2 and 3? 

A. You are off your base there. 

Q. How far out can you run a set net? 

A. How far out can you run a set net? 

‘A. Yes. You would not run it out at all? 

A. I did not run any set nets out at all; I run out 
parallel with the current. 

Q. The current you say is very swift there? 

A. Yes, sir. 

@. You never tried it out there? 

A. I will show you a theory. You take a gill net 
and drop it out on this seining ground, parallel with 
the current; it is the best way to catch fish. [454] 

Q. Your set net is never out straight, it is always 
crooked? 

A. That don’t make any difference. It is sup- 
posed to hang with the current; if you hang the net 
itself it will hang with the current. 

Q. That is the theory upon which you figure a set 
net will work ? A. Yes, sir. 

(Witness continuing:) 

I have tried set netting, operating the net up and 
down stream in the Nasel River, where the current 
is just as swift as that in the Columbia River. It is 
not true that the only place where set nets are op- 
erated on the Willapa Harbor is an eddy. [I set it 
out right in the straight current. 

Q. Now, if this set net right was of such value why 
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haven’t you put a set net in there? 

A. That has never been—it is not in conjunction 
with my business. 

Q. It is not your business? A. No, sir. 

Q. How many fish does the gill netter ordinarily 
catch each season? 

A. JI should judge in the last—I only just myself 
as a common fisherman—they should catch—they 
should average ten ton to a boat. 

Q. Ten ton for one entire season? A. Yes, sir. 

Q. You testified a while ago that you saw them 
catch with seines on Sand Island, in one day, 35 tons, 
and that you could use the same set of material in 
set nets, and you could catch within 30% of 35 tons 
in one day, which would be about 25 tons. 

A. I only gave you that as my supposition. 

Q. Are you willing to tell me now, Mr. Grable, that 
you would [455] overlook a proposition like that 
where you could catch in one day with the same equip- 
ment you ordinarily use in employing a gill net, three 
times as much as you could catch in a whole season, 
therefore you would not take advantage of it? 

A. You see, a man is never—I am never around 
looking for trouble or animosity with anybody. I 
want to go where I am perfectly free from all com- 
plaints of anybody. J don’t want to go in there and 
put in set nets or anything to have any lawsuits or 
trouble with anybody. 

Q. Why should you think you would have a law- 
suit? 

A. Well, because these big companies sees a man 
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making a few dollars, then they try to get him out. 

Q. Do they bother you about gill netting; you are 
making money gill netting? A. Yes, sir. 

Q. Do the big companies bother you there? 

A. No, not particularly. 

Q. Why do you think they would bother you by 
putting set nets in front of Sand Island? 

A. Never wanted to put any there. 

Q. Didn’t care to make 25 tons of fish a day? 

A. Because it was not—that was not my line of 
business at all. 

Q. You do not know much about set netting? 

A. Yes, I know all about set nets. 

Q. I cannot understand why a golden opportunity 
like that should be permitted to slip away. 

A. Because it was taken ahead of me. 

Q. Who took it from you? 

A. Why, this P. J. McGowan had the seining 
ground there; that ground in the first place be- 
longed to them, and we acknowledged rights, the 
Same as we had with traps on any other ground. We 
acknowledged their rights, that is their ground. A 
man stakes off a location, that is his ground—a man 
takes up [456] the seining ground—that is his 
ground. 

Q. That is the reason you did not go there was 
because McGowan had it? 

A. Didn’t make any difference whether it was 
McGowan’s, or whose it was, so long as they were 
the first persons there; it don’t make any difference 
as.to whether it is McGowan’s, or the Columbia 
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River Packers’ Association’s, if they were the first 
people there we acknowledge their right, same as a 
man taking up a homestead or anything else. 

Q. That was the theory of it? A. Yes, sir. 

Q. That is the reason why you did not put in the 
set nets? A. It certainly is. 

Q. That was the only reason? 

A. I don’t know of any other. 

(Witness continuing :) 

They do not fish drag seines during the muddy 
water, or when the water is muddy. There is no 
question about that. They might try it, but they 
don’t catch any fish. I noticed how Mr. McGowan 
had his set net locations; they were right across the 
current. J suppose they catch fish that way as well 
as any other way—not so well, but you can catch a 
fish on slack water. The current would not carry 
them out. If a man knows how to set a net, the 
eurrent would not carry the fish out. He would 
take the fish out during slack water—within a hour 
of slack water is when the fishing is best. If he did 
not take the fish out in slack water, perhaps some 
of them would be gone. These set nets were placed 
practically in the gill netter’s drift. It is a fact 
that the Columbia River Packers’ Association fre- 
quently have to wait for gill netters to pass by in front 
of their grounds before putting out their net. This 
has occurred very frequently during the last three 
years. These gill nets come close to the [457] 
shore—they certainly do. 

Q. I thought you said they could not get in on ac- 
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count of the wreck ? 

A. They know danger when they see it. Don’t 
you know enough to jump a ditch when you come to 
it? They know enough to pick up the nets. When 
you come to the wreck you lose the nets. 

Q. But they go by this ground occupied by Mr. 
McGowan’s set nets, if he operated the way he 
started in to, and would be right on the main gill net 
drift? A. Not necessarily. 

Q. I thought you said a while ago— 

A. You tried to make me out a liar. 

Q. No, sir, I would not insinuate that. I want to 
treat you perfectly, as a gentleman; I claim to be a 
gentleman myself; but I misunderstood you. I un- 
derstood you to say the set nets he had were right 
in the main gill net drift. 

A. I said that the gill nets drift there. 

Q. Now, Mr. Grable, didn’t I tell you that when 
the Columbia River Packers’ Association was oper- 
ating their seines there they had to wait many, many 
times during the last three years on account of the 
fact that the gill netters were right in close there to 
the shore, and: they drifted down there habitually, 
isn’t that true? A. Yes, sir, certainly is. 

Q. That is the best drift on the Columbia River for 
gill netters, that is, in front of Sand Island, in front 
of the seining grounds, and you know it. Now, tell 
the truth about it, you know it is true? 

A. No, the most of them, perhaps a few gill net- 
ters would drift on the seine current, but the main 
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gill net fishing is outside of the ‘‘Republic’’ wreck. 
[458 ] 

Q. Isn’t that the principal gill net drift down in 
front of this particular island, in front of these 
sites? A. Why, you might say that— 

Q. Answer the question. 

A. It is not in very near the vicinity of Sand 
Island, the main gill net drift is not there. It was 
in the length of a seine outside of Sand Island where 
the main gill net drift is, that is, I should judge. 
There is a few gill nets come in, they come scattering 
everywhere, but the main gill net drift is more than 
a seine length outside of Sand Island. 

@. Then the Columbia River Packers’ Association 
is not bothered with gill nets at all? 

A. You take a certain extent know nothing about 
it to amount to anything. 

Q. Nor so much as they were a little while ago. 
A little while ago they were bothering seriously, but 
not as much now as they were then? 

A. They are obliged occasionally to wait for gill 
netters to drift out of the road, a minute or two. I 
said it was not on the main drift. 

Q. Didn’t you also say that the gill netters had to 
wait for the Columbia River Packers’ seines to get 
outofthe way? A. Certainly. 

Q@. You say as a fisherman— 

A. Isay that is not the main gill net drift, on those 
seining grounds. 

Q. In front of these Sites 2 and 3, particularly, is 
the main gill net drift on the Columbia River—the 
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best on the Columbia River? 

A. What do you mean? 

Q. I mean— 

A. On the same ground where the same— [459] 

Q. I mean, they start their gill nets up above, a 
great distance up, and they drift down, as you said 
awhile ago. The current sets in there, as you said 
awhile ago it did, and you cannot go back on that. 

A. It will go the length of a seine outside. 

Q. You testified awhile ago that this current—the 
main drift of the current—was right up against the 
island from this ‘‘Republic’’ wreck. It is a fact that 
gill netters put their gill nets in the water above and 
the current drifts them down and they sweep the 
shore of Sand Island on the south and come down 
there by the hundreds. — 

A. They don’t come down by Sand Island unless 
they lay out from Sand Island. They have to lay out 
from Sand Island to make the long sweep of Sand 
Island; and the main layout on that drift—that is, 
from Pt. Ellice down to the head of the island, and 
a net laying out there at Pt. Ellice, or from Me- 
Gowan, or Ft. Columbia, or from the head of the 
island, where most people lay, will almost always 
drift outside of the ‘‘Republic.’’ They might come 
within a few fathoms of the end of the ‘‘ Republic,”’ 
but any net will catch the ‘‘ Republic,” provided the 
tide takes you there, but not on this particular sein- 
ing ground, they don’t come there. 

Q. That is the main drift down this channel of the 
river from Pt. Ellice? A. Yes, sir. 
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Q. You do not want to change the statement that 
the current drifts them in there? 

A. They will draw towards the ‘‘ Republic”’ wreck. 

Q. That is down along the beach? 

A. Here is the beach here, and the nets come from 
this direction; you call this the wreck, they will lay 
out their net here and it will draw them this way 
(indicating). [460] 

Q. We cannot take that. 

A. That is the proposition. 

Q. Didn’t you say awhile ago that if MeGowan 
left his nets in there the gill netters would have to 
take up their gill nets or run over then? 

A. Yes, I said that. 

@. What made you say that if it was not in the 
drift? I cannot understand you, you get me all con- 
fused. 

A. I said he would have to take up his net or he 
would catch that set net. 

Q. If it was not in the drift, why should he have 
to take up his gill net? 

A. Has he any right to put it there? 

Q. I would not argue with you, you beat me in 
the argument. I want to know why you made that 
statement, if your net don’t drift down and these 
set nets were not in the road, what do you mean by 
saying that the gill nets would have to take up the 
gill nets, or they would snag them on the set nets. 
What did you mean by that statement? 

A. I simply meant this, that if a man seen an ob- 
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struction in his road, if he is drifting, he is going to 
pick up for it. . 

Q. You tried to give us the information that it is 
not in his road. If it was not in his road, why in 
the world did you make that statement, and lead me 
to believe that it was? A. (Witness hesitates. ) 

Q. You do not care to answer that. I will not in- 
sist on it. That is all. 

(Last few questions and answers read by the 
stenographer at the request of Mr Welsh.) 

Mr. WELSH.—Counsel asks about 15 questions at 
the same time and the witness cannot tell which 
one to answer. We insist he should indicate which 
question he wishes the witness to answer. [461] 

The WITNESS.—He has asked me that 1000 
times. 

(Last question read as follows:) ‘‘You offered to 
give us the information that it is not in his road. If 
it was not in his road why in the world did you 
make that statement, and lead me to believe it was?”’ 

A. What was in his road? 

Mr. WELSH.—The fish nets, he means. He 
wants to know if they were in the road. 

Mr. FULTON.—I object to this, counsel cannot 
cross-examine his own witness. 

A. If the State gives a man the right to set—have 
a set net ground on these grounds, anybody coming 
in there drifting has to pick up his nets for these 
nets, hasn’t he? 

Q. That is the question I asked you. 

Mr. FULTON.—That is practically the question I 
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asked you. That is just exactly the proposition. I 
don’t think you have a right to read my mind and 
interpret my question. 


Redirect Examination. 
(Interrogated by Mr. WELSH.) 

I say there is an eddy close to Sand Island on the 
south. I should judge it to be a good place for set 
nets. I say this eddy extends out for a distance of 
200 fathoms, it varies in different stages of the tide; 
it works in and out. The main drift channel and 
course used by fishermen with drift nets is out in 
the river to the south of these set net locations, and 
to the south of the ‘‘Republic’’? wreck. I should 
judge the main gill net drift is 250 fathoms from the 
dry land in all stages of the tide, while the set nets 
of the defendants, as near as I can remember, ex- 
tended out between 60 and 100 fathoms. I didn’t 
pay strict attention; I know this was about their 
length. They did not extend out of the main drift 
channel of the gill netters. 

Q. If that is true, then would it necessarily inter- 
fere with [462] gill net fishing on the Columbia 
River ? 

A. Not with the majority, perhaps a few could go 
in there and say that this encountered them, you see, 
You might go in there with your nets and lay out 
where the set nets are, but the main drift is outside 
of the ‘‘Republic,’’ which I saw the nets were inside 
of the end of the ‘‘Republic.”’ 

Q. Mr. Fulton asked you to name one man that 
operated a set net the entire season. Now, I will ask 
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you to name one man who operated a fish trap the 
entire season. 

A. Why, I don’t know that I could. You mean in 
the Columbia River? 

Q. Columbia River. 

A. On the Oregon side—Sand Island. There is 
the Markham brothers—D. & D. Markham. I can 
name a man who operated a drift net during the 
entire season. I don’t know of any person operat- 
ing a drag seine from the beginning of the season 
to the end of the season. The reason for that is that 
conditions are favorable during certain portions of 
the season, and I could not name a single individual 
or corporation on the Columbia River that operates 
a drag seine during the entire fishing season. 
(Interrogated by Mr. HADLEY.) 

Fish traps and seines and gill nets, you must re- 
member, are altogether different kinds of fish gear. 
It is acceded that the gill nets of the Columbia River 
catch 80% of the fish caught on the river. There is 
certainly fine fishing grounds on the south of Sand 
Island for any kind of gear. Outside of Sand Island, 
on the lower Columbia River, there are many valu- 
able fishing locations occupied by traps, there is no 
room for set nets, that is, on the most favorable loca- 
tions, if the law allows you to fish the ground—the 
ground is there providing you have the right to fish 
it. That part of the law I don’t know anything 
about. These locations south of Sand Island are 
among the most valuable. [463] The fish run into 
set nets with both tides. The salmon go in all direc- 
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tions, in shore and off shore, and with the tide and 
against the tide. 

Q. If a set net is located in one place and another 
is located near it, on one side of it, the fish will run 
into the inner net from all directions as well as from 
the direction towards the other net? 

A. I do not see any difference which side the net 
is on, whether on the right hand or on the left hand. 
There is a difference in the time of the year. In the 
first of the year, you will catch more fish on the ebb 
tide than you will on the flood tide, and the last part 
of the season you will catch more on the ebb than 
you do on the flood. 

Q. You stated to Mr. Fulton your view that one 
set net location or set net would catch as much as 
another. I would like to have you explain what you 
mean by that, I don’t know that I fully understand 
you. 

A. One set net will catch as much as another. I 
will explain it in this way, that if you set four nets 


a | 
no 
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in a line, either upstream or downstream, if the 
salmon go this way, why don’t as many salmon go 
between these two nets as will between the next 
two? 

Q. How do the fish go up the river, in a line like 
geese, or do they spread out and cover the river 
generally? 

A. When salmon strike the shallow water they 
spread, either ebb or flood tide, and when they strike 
the holes there is where they congregate; and the 
next change of the tide, whether half or full tide, 
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high water they spread to one hole and another, and 
begin coming in a bunch to the next hole. You can 
watch them from North Head to Pt. Ellice. The fish 
act just exactly the same in all these holes. 

Q. How is it at the Sand Island location, do they 
spread out over the river generally? [464] 

A. J think the salmon come from the hole, what 
they call the Black Tank Hole, to the ‘‘Republic”’ 
hole, and the next start they make is on the Sand 
Island sand, and the next time they leave there you 
don’t know where they go, but the first thing you 
know they are at the Desdemona Sands. There is 
the next place you find the salmon; nobody knows 
where they have gone to, but the next place, why, 
they are right there. 

Q. Are they scattered over this territory covered 
by these locations of the defendants? 

A. They certainly are, when they go over that 
ground, when the seine is dragged over the ground, 
they catch the fish. 

®. Then it does follow that for that reason one 
set net will catch as many fish as another? 

Ae T think so; 

Q. One will not be in the track of the fish? 

A. One will not be in the track of the fish any more 
than the other. 

Q. I understood you to say to Mr. Fulton that one 
set net, in your opinion, should catch as much as 
ten tons of fish per season. Did you have reference 
to the particular location there at Sand Island, or 
were you speaking generally on an average for the 
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lower river? A. I said a gill net, not a set net. 

Q. I misunderstood you. What is the fact, Mr. 
Grable, as to other fishermen, whether gill netters or 
drag seiners, or those who fish with any appliance, 
respecting the location of set net fishermen? 

A. Why, they respect the distances; they give 
what you call each man a show. 

Q. By that you mean a sufficient distance for the 
clear and free operations of his location? 

A. Of his gear and location. 

Q. So as not. to interfere with each other? [465] 

A. So as not to interfere with each other. 

Q. If the gill nets should drift down over these 
grounds, what is the custom as to the gill netters if 
there were set nets upon these grounds; would they 
drift down on them, or not? 

A. They would clear or take up their net before 
they got there. That is what I would do. 

Q. If the set netter has a right to be there, gill 
netters would respect that right and keep out of the 
road? 

A. Yes, the gill netters is right to respect his right. 

Recross-examination. 
(By Mr. FULTON.) 

Q. That is, if the gill netter thought he had a right 
to be there? 

A. Any man is supposed to be a law abiding 
citizen. 

Q. Yes, but don’t vou remember a few years ago 
when a gentleman built a trap south of Sand Island? 

A. I was there. 
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Q. Were you among the gentlemen who pulled it 
out? A. I certainly was. 

Q. The gentleman who built the trap on the south 
side of Sand Island had a license, didn’t he? 

A. We didn’t pay any attention to that; he was on 
our ground. 

Q. He was interfering with the main drift currents 
of your gill nets, wasn’t he? 

A. Not so much with gill nets as he was with the 
traps. 

Q. Who? A. The man that drove the location. 

Q. The trap-men didn’t pull out this trap? 

A. They certainly did not. 

Q. Wasn’t it the gill netters that did it? 

A. Not on your tintype, the trap-men did. I was 
there, they done half and half. 

Q. There was some gill netters mixed up in it? 
[466 | 

A. Yes, there were some gill netters mixed in it. 

Q. Why? 

A. They thought it was interfering with their 
drift. They didn’t catch fish enough on that ground 
that season, enough to pay for the hanging twine on 
their nets. 

Q. What trap do you refer to being pulled out? 

Mr. WELSH.—Objected to as immaterial. 

A. I don’t know— 

Mr. FULTON.—Q. Who drove it, do you know? 

A. I don’t know who drove it; I know whose driver 
drove it. 

Q. Whose driver? 
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Mr. WELSH.—I object to that as immaterial. 

A. Asif anything— 

Mr, WELSH.—This is bringing into the case 
something not in issue at all, and for the purpose of 
driving a prejudice, and wholly and entirely imma- 
terial, and besides beyond the issues. 

Mr. FULTON.—Q. You know by general reputa- 
tion who the owner of the trap was. 

Mr. WELSH.—I object to that as immaterial, and 
for the same reason as the other objection. 

A. I know that one of the men is dead now. 

Q. Do you know by general reputation who the 
owner of the trap was? A. I do, 

Q. Who? 

A. I think there were three different parties con- 
cerned in the proposition. 

@. Name them. 

A. Dan Linn and James Franey, that is the only 
two names I know. 

Q. Where was this trap built? 

A. There was never any trap built there, it was 
only the location. 

Q. The pilings were driven—where? 

A. In the west side of Sand Island. [467] 

Q. I am talking about the one driven up on the 
south side of the island. 

A. I don’t know anything about that. 

@. You don’t remember about that one? 

A. No, sir, I don’t remember about it. 

@. You do not remember about the gill netters 
going down there in a body and tearing out the trap 
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driven on the south shore? 

A. I don’t know anything about that; that was be- 
fore my fishing in that vicinity. 

Q. There was one driven there in the Oklahoma 
Channel? 

A. There was no whole trap driven there. 

Q. Iam talking about the piling. 

A. I told you Dan Linn and James Franey. The 
trappers pulled them out, and I happened to be one 
of the trappers that pulled them out. 

@. Because you thought it interfered with your 
rights? A. Yes, sir. 

Q. You did not respect their rights? 

A. We did not think they had no right. 

Q. You respect a man’s rights when you know ab- 
solutely he has rights? A. Certainly. 

Q. But if he hasn’t any rights, you do not respect 
them? You do not pay any attention to what the 
courts say, you go and do it? 

A. Fishermen respect one another’s rights; if he 
has rights they respect it, and if he has no rights they 
don’t respect it. 

Q. They are the judge of whether he has rights; 
they are the judge and jury? 

A. They are generally right, aren’t they? 

Q. Now, I asked you the question direct about 
whether or not you knew any person operating a Set. 
net during the entire fishing season—you understand 
that I mean during that portion of the spring salmon 
fishing when they generally operate them—they 
[468] don’t any begin so early? 
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A. I don’t know when— 

Q. You understand what I mean? 

A. I cannot recall to memory anyone who makes 
a practice of set netting out of season. 

Q. They generally operate simply during the 
winter months? 

A. Yes, catch winter fish. 


Redirect Examination. 

(Interrogated by Mr. HADLEY.) 

When the Court has determined the location to be 
a valid location and has held that the locator is en- 
titled to occupy it, it is the custom of the fishermen 
not to interfere with the Court, that I know of, and 
without regard to the law, or what the Court may 
hold, the fishermen are in the habit of respecting 
each other’s locations, and do not interfere with 
them. [469] | 


[Testimony of Moses Hirschy, for Defendants. ] 

MOSES HIRSCHY, a witness called on behalf 
of the defendants, after being first duly sworn, testi- 
fied upon interrogatories propounded to him by coun- 
sel for the defendants as follows to, wit: 
(Interrogated by Mr. WELSH.) 

My name is'Moses Hirschy and I reside at Chinook, 
Washington, and have lived there going on twelve 
years. I follow the occupation of fishing; I have 
been engaged in the fishing business since 1903, dur- 
ing which time I have fished in the waters of the 
Columbia River, and that is the only place I have 
ever fished. The gear that I have used during that 
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time was seining and dragging. I am acquainted 
with the operations of the Columbia River Packers’ 
Association south of Sand [sland in front of locations 
two and three. I worked there four years, working 
for them during that time doing all kinds of work, 
also fishing. I was working for the Columbia River 
Packers’ Association in its fishing operations during 
that time on the south side of Sand Island in front 
of locations two and three fishing for salmon fish. I 
started in working for them in 1903 and worked nine 
years altogether. I fished for the plaintiff in 1908, 
1909 and 1910 and 1911; I think it was 1912, 1911, 
1910 and 1909, and [am working for the plaintiff now. 
Jam not working for the plaintiff just at the present 
time. J saw the set nets of the defendants in the 
waters of the Columbia River; that was in 1909; I 
was fishing for the Columbia River Packers’ Associa- 
tion at the time. 

Q. In 1911 do you know how many tons of salmon 
fish were caught by the plaintiff in the waters of the 
Columbia River on the south side of Sand Island in 
front of locations two and three? [470] 

To this question counsel for plaintiff objected upon 
the ground that it was incompetent. 

A. I could no¢ tell just exactly how many tons in 
1911, something like 150 tons. 

Q. I thought you told me 360 tons? 

A. This is this year, 1912; 1911 would be last year. 

Q. That would be 360 tons you caught? 

A. Yes, sir, last year, 1911, we caught 360 tons. I 
know this because I would inquire daily as to the 
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catch and saw them weighed. [ know that this loca- 
tion on the south side of Sand Island was a good fish- 
ing ground, by that I mean a good place to fish, for 
the reason that fish certainly run there at all tides in 
very large quantities. They claim it is the best 
ground on the Columbia River for salmon fishing; 
that is so far as I know. J have fished for nine years 
and I think I ought to know something about i. ft 
never tried any other kind of gear than the drag 
seines, but there was a set net license over there but 
I never saw much gear on it to amount to anything. 
I saw a lot of short pieces of gear on it at one time; 
that was in 1908. They were taken up by the Colum- 
bia River Packers’ Association. We had to clear the 
ground if we wanted to fish, we have got to get the 
ground cleared. 

South of Sand Island there are eddies in the river. 
It forms an eddy there when there are strong tides. 
I never set nets any over there but it must be such 
a thing that it was a good place to put set nets by 
fishermen. I guess a man could make something 
fishing on good tides. My judgment is that it would 
be a good place for set nets, but I would not like to 
give my opinion about that because J never tried it. 
I do not know of any better fishing location on the 
Columbia River than in the waters south of 
Sand [471] Island, and I don’t know of any other 
place where the fish ascend in greater quantities than 
at, that place. 

Q. What can you say with reference to whether or 
not a set net, if placed south of Sand Island, below 
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the line of extreme low tide, say, in about one fathom 
of water, and the set net was never more than about 
100 fathoms out, as to whether or not that set net 
would be in the channel or course of the Columbia 
River used by drift net fishermen ? 

A. I don’t think it would be right in the channel, 
because the channel is quite a ways out. How long 
did you say the length was? 

Q. One hundred fathoms, say; is it not a fact that 
the drift net fishermen go south of Sand Island a 
distance of more than 100 fathoms? A. Yes, sir. 

Q. And that the usual course and the general course 
used by them is more than 100 fathoms south of Sand 
Island ? A. Yes, sir. 

Q. Do you know how the fish run in the Columbia 
River at. that point in 1910 as compared with 1911? 

A. It looks to me it is about the same. 

Q. About the same. What can you say relative to 
1909 2 

A. I don’t think it was just quite as good in 1909 
as it was in 1911, but they ride through always, get 
their catches; some years you get more fish and some 
years less fish. 

Q. Well, what can you say about 1908? 

A. Well, it depends a whole lot on the water, and 
on the freshet. That is about all I know about it. 

(Witness continuing:) 

In using a drag seine horses haul it ashore; the 
horse goes on the shore. Sometimes you are in the 
water and sometimes on the land. It is not necessary 
that you should go on [472] shore to land the 
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seine, it could be landed in the water, and the horse 
will be in the water. If you want to land in the 
water the horses and everything would be in the 
water ; the water would have to be shallow enough for 
that. It is a fact that drift nets come ashore there 
and they come right close to the shore; in fact hun- 
dreds of them come close to the shore in a day. If 
you put a set net in there it would catch these gill 
nets sometimes. The set nets placed by Mr. Mc- 
Gowan were from ten or twelve feet from the shore, 
although I could not say exactly; some of them you 
could reach with a team, and some of them you could 
not reach with a team. In some places the water was 
so deep you could not go out and get them. They 
were probably three to two fathoms from the shore, 
something like that. At high water they might be 
five or six hundred feet from the shore. These hun- 
dreds of gill netters that I spoke of as drifting close 
in to the shore, they would generally come down there 
and wait until the flood came and go up with the 
flood, drifting up, and go down with the flood. . They 
strike the shore all of the time when it is good fishing. 
Some of them strike the shore, and some don’t, of 
course. They come along there about half tide. It 
is a frequent occurrence, in fact a daily occurrence, 
during the height of the fishing season that in oper- 
ating seines we have to wait until the gill nets get by. 
These set net locations that Mr. McGowan placed 
there, it seemed the gill netters were afraid of them; 
they were there quite awhile. Some of them, I think, 
were taken out by the gill netters, maybe one or two. 
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I' saw some of them hung up on them. If these set 
nets were placed there the gill netters would not have 
to abandon the river altogether, but it would injure 
their drift some. I don’t know very much about it; 
in fact I never took much interest in the gill netters— 
always had lots of other work. ‘Most of the gill 
netters seem to keep outside of [473] of the ‘‘Re- 
public’ there. Inside of the ‘‘ Republic there was not 
enough room for gill netters to drift so they kept out 
pretty well off the buoys. JI don’t know whether 
these buoys extended out over a mile from the ‘‘Re- 
public’’; I know the line of the current, but I could 
not say; it might be such a thing asa mile. The gill 
netters were there but I know nothing about the gill 
netting business. I: seen them drift up and down 
there. The number that would drift up there I could 
not tell; they drift down and went down, that is all 
I would say. J would not say whether there were sev- 
eral hundred or not. I never counted them and I 
could not give you the exact number. The gill netters 
did not come in very close to shore because they would 
not drift in; it is a kind of an eddy and they did not 
like to come in; there is a kind of an eddy sometimes; 
that eddy shifts back and forth; it shifts as the tide 
shifts. I don’t know how wide you call these eddies; 
you might call them ten feet, but I would call them, 
some of them 150 fathoms; I would call the eddies 
about that width; the bigger the tides, the bigger the 
eddies. At low tide from the edge of the shore line 
these eddies might be about 500 feet from shore. I 
would not swear to that, but as quick as the tide starts 
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to flood it comes in close, something like a hundred 
feet. There is a kind of a cove in there and it seems 
that when the tide comes in, Just as I told you awhile 
ago, it goes with the tide; maybe in half an hour there 
will be a strong eddy and all at once, no eddy at all, 
just quiet and a straight current. What I think 
about this eddy is, when the tide is running out, it 
starts at a point way down close to the ‘‘Republic,”’ 
strikes that point and the water is away out, and the 
water running so strong it throws more water back, 
kind of throws the water back to the seine. ‘After 
we lay out the seine, the seine runs just the other way. 
There isn’t any swirl, itis Justa [474] little quiet 
water; sometimes it 1s not very quiet; sometimes we 
don’t have much eddy. If you set a net out there I 
don’t think the tide would draw the fish out of it, I 
don’t think the tide is that strong. J never operated 
a set net or a gill net; I don’t know anything about 
them. I never set net in my life; all the fishing I 
have done I have seined. I know as far as selning 
on Sand Island is concerned it is valuable for seining 
purposes, but I do not know anything about set nets. 
I never saw Mr. McGowan take any fish out of his 
set nets. 

Thereupon, plaintiff through its attorney moved 
the Court to strike out all the testimony of this wit- 
ness pertaining to set nets upon the ground that the 
witness was incompetent. The counsel for the de- 
fendants objected to the allowance of said: motion up- 
on the ground that all the testimony brought out about 
set nets was brought out by counsel for plaintiff and 
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‘he witness was not put upon the stand for that pur- 
pose. 


Redirect Examination. 
(Interrogated by Mr. WELSH.) 

I do not pretend to know anything about running 
set nets. Ido not know anything about the operation 
of set nets, but I saw the set nets of the defendants 
when located there. The inner line or buoy on these 
set nets was in, I should say, just about six fathoms 
of water. 

Q. You mean to say the inner one was out in the 
water six times six, or thirty-six feet below extreme 
low tide? 

A. There was deeper water, I won’t go in there. 
Three times six is thirty-six. 

Q. How long are these set nets? [475] 

A. Our seines? 

Q. The set nets of the defendants that you saw 
located there. 

Q. Well, they were the regular—a piece of cable or 
a little piece of lead line. 

Q. I asked you the length of them. 

A. The length of the set nets? 

@. Yes, the length. 

A. I never saw any link. 

Q. You do not know how far they extended out into 
the water from the shore? A. No, I don’t. 

Q. You haven’t any idea? Now, isn’t ita fact that 
beyond them is the place where gill netters drift, and 
not inside? A. Yes, they reach mostly outside. 

Q. Isn’t the channel of the Columbia River mostly 
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outside? A. Yes, sir. 

Mr. FULTON.—That is leading and suggestive. 

Mr. WELSH.—I think the Court would permit me 
to lead this witness. 

Q. Where is the channel of the Columbia River, 
Mr. Hirschy, with reference to where the set nets of 
the defendants were located ? A. The channel? 

Q. Yes. A. The channel is quite a ways out. 

Q. Out where ? A. Out into the river. 

Q. South of where they were? A. Yes, sir. 

Q. South of the extreme end of it? A. Yes, sir. 

Q. How far south of the extreme end of this set 
net? [476] A. How far is south? 

Q. How many hundred feet south of it? 

A. Well, sir, the channel is pretty well over. 

Q. Isn’t it a quarter of a mile? 

A. It looks that way. 

Q. Or more? A. Or more. 

Q. Isn’t it a fact that the gill netters very seldom, 
if ever, come into the place where set aets are lo- 
cated? 

Mr. FULTON.—I object to counsel cross-examin- 
ing his own witness; it is leading and suggestive. 

A. Just as I said before; yes, they drift outside, 
most of them. 

@. (Last question read.) Do you understand the 
question ? 

A. Yes. Do TI have to answer that question? 

Q. Yes, they very seldom if ever come in? 

A. Very seldom. 

Q. How did you answer? 
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A. [said very seldom, they come in. 

Q. Very seldom they come in. Mr. Fulton would 
have you testify that they used to come in and get 
hung up on our buoys, is that a fact? 

A. Well, of course, here and there one gets tangled 
up, what I saw. 

Q. How often did you see it? 

A. Not very often, because they don’t come in 
there. 

Q. Why don’t they come in there? 

A. It seems as though that eddy drives them out; 
such a thing must be. 

Q. Now, in answer to counsel’s question, he made 
you testify as though that eddy would disappear at 
times and there wasn’t anything to it. Is that a fact, 
or is the eddy permanent there? [477] 

A. You know how it is, it will be there for half an 
hour, and then kind of disappear— 

Q. But at such stages— 

Mr. FULTON.—Let him alone. Go on and ex- 
plain. 

A. The stronger the current the heavier the eddy, 
and the less the current the less the eddy. 

Mr. WELSH.—Q. But that is true every day? 

A. Yes, sir. 

Q. It doesn’t disappear to-day and come back to- 
morrow, but is always the same? A. Every day. 

Mr. FULTON.—I object to counsel cross-examin- 
ing him; leading and suggestive. 

Mr. WELSH.—Q. The same tide? 

A. Yes, sir. 
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Q. Now, this eddy,—is it or is it not practically in 
the locations where we had our set nets? 

A. Yes, sir. 

Mr, FULTON.—I object to that as leading and 
suggestive. (Last question read.) Thatisa leading 
question. 

Mr. WELSH.—Q. I want you to tell me this, Mr. 
Hirschy; tell me whether or not our locations, our 
set nets, were in the eddy or were not in the eddy. 

A. They were in the eddies of course. 

Q. Is that what you meant a moment ago when you 
said yes to my question? 

A. I thought I answered your question, yes, sir. 

Q. That is what you meant? A. Yes, sir. 

Q. Did you mean to say our set nets were in the 
eddy? A. Yes, sir. [478] 

(Witness continuing :) 

These grounds are good fishing grounds ard I 
think the best grounds on the Columbia River and is 
a good seining ground. 


Recross-examination. 
(Interrogated by Mr. G. C. FULTON.) 

Q. Now, Mr. Hirschy, I think you told me that the 
inside ‘buoy to the set nets of Mr. McGowan were 
about eight or ten feet from the shore at extreme low 
tide, did you not? 

A. There might be such a thing; I said 30 feet. 

4. You testified a while ago— 

A. At extreme low water. 

Q. Yes. Then you testified awhile ago that this 
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eddy you spoke of was 150 fathoms from shore at 
extreme low tide. 

A. No, I said 150 fathoms in width. 

Q. You said it was 500 feet from the shore at ex- 
treme low tide? A. Yes, sir. 

Q. Five hundred feet from the shore at extreme 
low tide? A. Yes, sir. 

Q. If the inside buoy was only 30 feet from the 
shore at extreme low tide and only out 100 feet, that 
would make it 150 feet—you would still be 150 feet 
inside of the eddy? 

A. That is what I said, something like that. 

Q. Mr. McGowan’s set net would still be 150 feet 
inside of where the eddy was? 

A. The eddy is wider at one end than it is at the 
other. 

Q. You said it was about 500 feet from the shore at 
extreme low tide; that is what you told me. 

A. That is the way it forms; that is the way the 
eddy forms. 

Q. And the inside buoy of Mr. McGowan’s set nets 
was 30: feet from the shore? 

A. At low water. [479] 

Q. I am talking about low water all the time. 
Then, if his net is only 100 fathoms, he would not get 
any part of the eddy at all, would he? 

A. I never told you the net was 100 fathoms long, 
I never mentioned the length of any, long. 

Q. Was it 100 feet in? 

A. I never said the length—I never saw anything 
but a little piece of wood on it. 
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Q. It did not reach anywheres near the eddy ? 

A. If you put it in the eddy it will reach. 

Q. Where it was anchored it did not reach there by 
500 feet, did it? 

A. I don’t know nothing about the net proposition, 
because I never saw one there. 

Q. You do not know whether it was off the eddy or 
in the eddy? A. I know it was in the eddy. 

Q. It was 500 feet from the shore, wasn’t it ? 

A. At high water—at low water, medium water, I 
said 600 feet, medium low water. 

Q. How far is it from shore at ordinary high 
water ? A. I should judge, I don’t know— 

Q. It would be over 1000 feet at high water? 

A. I don’t want to say exactly; I should judge, my 
estimation. 

Q. If it is 600 feet from shore at low water it 
must be about 1,200 feet from shore at high water, 
wouldn’tit? In other words, the net would not move 
out any further, would it; the net would sit station- 


ary? 

A. If you put it stationary. 

Q. It was put stationary, wasn’t it? 

A. I never saw no net to amount to anything. 

Q. I don’t know what you mean by location. 

A. I said, net location. [480] 

Q. What do you call set net location ? 

A. The set net, what they call set net location, here, 
and one here, and one there, and one, and so forth 
(witness indicating table). 

Q. What do you mean by set net location ? 
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A. I guess J am the one that don’t understand. 

Q. I think it is my fault; what do you mean by set 
net location? . 

A. In fact, I don’t know much about these loca- 
tions. 

Q. You just wanted to please Mr. Welsh, and 
wanted to tell him this was as near the eddy as you 
could 4 

A. I just said the eddy and his location were in that 
eddy. 

Q. Tell us what you mean by location. 

A. Set net location— 

Q. Are the buoys anywhere near it, either of the 
buoys ? A. You call them buoys, this location? 

Q. Yes. A. Well, that is different. 

Q. Were these buoys anywhere near it? 

A. They were right in the eddy. 

Q. Then, they were over 600 feet from the shore 
at low tide, according to your figures. 

A. Explain that again. 

Q. I understood you to say that this eddy was 600 
feet from the shore at low tide. 

A. I said it, yes, as near as I can. 

Q. Then you said that the buoy Mr. McGowan put 
out there was in the eddy. A. That is what I said. 

Q. That would make the buoy over 600 feet from 
the shore? 

A. Yes, at low water, considerably less at high 
water. 

Q. His outside buoy would be over 600 feet—would 
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be at least 600 feet from the shore at low water, is 
that correct? [481] 

A. I know that them buoys was in the eddy and 
they were out 600 feet, by my judging, out in the eddy 
from high-water mark. 

@. From high-water mark, I see. At low-water 
mark they would not be in the eddy? 

A. They would be in the eddy just the same. 

Q. At low water. 

A. Yes, sir. JI can take you and set you in a place 
and you stand there, and you have to get out of there 
pretty darned quick. I can set you in another place 
and you can set there all day and the tide would not 
drive you out. 

Q. I understood you to say that this eddy shifted 
with the tide? A. I said that, yes, sir. 

Q. Which buoy was out in the eddy, the inside 
buoy? 

A. I just seen one buoy, I never seen two buoys. 
You mean two buoys on one, yes. 

Q. This buoy 30 feet from the shore was the one in 
the eddy ? A. Yes, sir. 

Q. That is perfectly clear. That is satisfactory. 

Witness excused and hearing continued to April 
24,1912. [482] 

April 24, 1912. 

Parties met pursuant to adjournment at 9:30 
o’clock, A. M. 


[Testimony of H. S. McGowan, for Defendants. ] 
H. S. McGOW AN, a witness on behalf of the de- 
fendants, after being first duly sworn on oath, testi- 
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fied in response to interrogatories propounded to him 
by counsel for defendants, as follows: 

My name is H. 8S. McGowan; I am one of the de- 
fendants in this action; my occupation is canning 
salmon and fishing. I have had experience in fishing 
on the Columbia River ever since 1879 or ’80, and 
have been since that time continuously engaged in 
the operation of fishing gear for the purpose of catch- 
ing salmon fish. I am president of P. J. McGowan & 
Sons, a corporation; that corporation is engaged in 
canning and packing salmon and carrying on fish- 
ing operations on the Columbia River in Oregon and 
in Washington. I have had experience in the oper- 
ation of set nets, drag nets, and other gear, in fact 
with every sort of gear that has legally operated on 
the Columbia River so far as J know. My earliest 
experience was with drag seines and pound nets and 
trap fishing. 

Q. Are you acquainted with Sand Island? 

A. Well, I am acquainted with second Sand Is- 
land. I presume you mean the one near the mouth of 
the Columbia River. 

Q. Yes, sir. A. Yes, sir. 

(Witness continuing :) 

TI am acquainted with Sites numbered Two and 
Three on this island. I operated fishing gear in 
front of Sites Two and Three for salmon fish prior 
to the location of the set nets involved in this suit. 
The last drag seine I operated there was up to and 
including the season of 1907. When we first 
used [483] these grounds and fishery it was along 
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about 1893 or 94. TI could not tell you exactly the 
year, but that was with pound nets or traps. The 
conditions were very much different then than they 
became later on. Afterward the pound nets were dis- 
continued. A man by the name of Brumbach at 
Ilwaco utilized the portion of the territory for drag 
seine fishing, and our company bought those fishing 
rights, and his outfit as well, from him, in the year 
1902, if my memory is correct, along about there, 
and we operated it continuously as a drag seine fish- 
ery from then until and including the year 1907. In 
the meantime we had purchased some other fishery 
rights and fishing outfits from another party that had 
a part real and: part claimed right over a portion of 
that same territory, and in order to clear up the en- 
tire matter and get the fisheries in condition we 
thought we could get the best results out of them, we 
bought the other party out as well as a man by the 
name of Reischman. That portion of the Columbia 
River south of Sand Island is the most favorable por- 
tion of the entire river so far as I know for salmon 
fish. I know this from actual experience there, and 
I know they congregate there in large quantities. 

I am also acquainted with other parts of the Colum- 
bia River from the lower Cascades down to the mouth, 
and J consider the south side of Sand Island and in 
front of Sites Two and Three as the best location on 
the river for fishing purposes. JI have heard more or 
less fishermen express their opinion and they are all 
of the same opinion, that is, that it is the best fishery 
in the river for salmon. That is during the spring 
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season, I am not speaking of the winter, and it has 
the general reputation among fishermen and those 
engaged in salmon fishing, to be the best location on 
the river. The southern shore of Sand Island is, I 
should say, a little less than three miles long; it may 
be fully three miles long. Of course, with the under- 
lying sands, I suppose, that lay out below it, it is more 
than maybe four or five miles long, but the 
portion [484] that comes bare at low tide on the 
southerly shore is perhaps three miles in length, and 
it describes not exactly a crescent, but very nearly, 
a portion of the crescent in general outline, with a 
number of indentations. At the easterly end of the 
island the waters from behind, or from Bakers Bay, 
properly speaking, move out past the end of the 
island, as they come in contact. Those waters come 
in contact on the ebb tide with the westerly current 
setting down on what is called the north channel of 
the Columbia River, and those currents meet at ap- 
proximately right angles, with the result that the 
north channel—the northerly edge of the north chan- 
nel—is pushed in shore to the southern, and it creates 
to a considerable extent, where those waters be- 
come merged, a sort of a whirling motion of the water, 
including eddies, not one but millions—various small 
eddies merged in one large eddy, which at periods of 
the tides is very wide and extends quite a way out in 
the river, sometimes it don’t extend nearly so far out 
in the river, but that has a controlling influence on 
the flow of the water down there and alongside the 
entire south shore of the island, and at any rate the 
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result of the water’s actions and the current’s actions 
has caused the island to take, on the south shore, the 
form of a crescent, with numerous indentations, and 
occasionally little points extending slightly out into 
the bend of the crescent, and these little bays extend 
back further into the crescent with quite a pro- 
nounced turn, deeper and larger just inside, and 
easterly of what is known as the great ‘‘Republic”’ 
wreck. The general result is that the main channel 
of the river takes more or less to a straight line to 
the outside of this bend, created by the crescent in 
the island, and these indentations, and the eddy, gen- 
erally speaking, occupies that space between this 
channel line or main current line and the shore of 
the island, and there are many variations, of course, 
in the action of the water at different places and 
different tides, and: different stages [485] of the 
tide, in that area, but in general it constitutes an 
area of eddies as distinguished from a general current 
or channel. These eddies extend out at various dis- 
tances at different times of the tides—on different 
tides and at different places, I’ have seen eddies at 
times when the current of the river had slacked and 
the main channels of the waters were beginning to 
get quiet, just before the low-water slack, and before 
the flood began, when the current would be com- 
paratively even, over the entire area, there would be 
very little current in the channel and there would 
be very little current elsewhere, because generally 
speaking the action and the size and the strength of 
an eddy depends very largely on the strength of the 
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channel movement. When there is a very powerful 
strong channel movement there is apt to be a corre- 
spondingly strong eddy movement on the inside, and 
they may. throw a portion of it in a contrary direc- 
tion with the channel movement; part of it may be 
in the same direction or at an angle from that, or 
merely variations. 

I have seen these eddies extend out from the south- 
erly shore at times as far as 1500 feet. I have seen 
it at other times when it was just about the time of 
slack water, there at low tide, or at high tide, there 
was absolutely no difference in the water anywhere 
so far as its movement was concerned. I should say 
that this eddy extends over 100 fathoms. I have seen 
it extend out at least 1500 feet in places, and have 
seen that eddy where it required the biggest part of 
300 fathoms of net to go out past it. This eddy ex- 
tends in front of said sites numbered two and three. 
The main channel of the Columbia River is further 
south than this eddy. The location of this channel 
with reference to such eddy depends upon circum- 
stances. ‘The channel, as I understand the channel 
of the river, would mean the usable, practicable, 
channel for such traffic as pass there,—vessels. 
While the greatest depth of water in the basin of that 
river between [486] there and the jetty and the 
cross-section across the river is perhaps eighty feet, 
I should consider the channel would not really gain 
until it had gone out over four or five hundred fath- 
oms of water, because the vessels that ply there draw, 
many of them, over 20 feet of water, and it requires 
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some water under their bottom for safety. I would 
consider the channel begins somewhere around the 
four fathom line. 

JI am in a measure acquainted with the place in the 
Columbia River where fishermen are fishing for sal- 
mon fish, drifting back and forth with their drift 
nets. A gill net fisherman is apt to drift any old 
place where he thinks he can catch fish, but as to the 
matter of a man drifting in that portion of the river, 
the main and principal drift is in the north channel, 
right next to this eddy at Sand Island. The great 
bulk of the fishermen drift down through there. 
They let out their nets and the main or principal 
drift is along about half ebb tide; some will put out 
their nets before and some after, and they come from 
various places. Many of them will lay out their nets 
as high up as Pt. Ellice, which is about four to six 
or seven miles above there. Others will lay out near 
the Desdemona Sands opposite Sand Island; others 
will lay out in front of McGowan, two or three miles 
above there; others will lay out in the neighborhood 
of Desdemona Lighthouse, which is between the mid- 
dle channel] and south channel. And these people lay 
out their nets with the idea of drifting down to the 
lowest part of the ebb tide and meeting the coming 
back movement of the flood around in the neighbor- 
hood of the ‘‘Republic’”’ wreck, either below there or 
above there, or around in that neighborhood out in 
the edge of the channel, and the result is that a great 
many nets congregate down in that neighborhood 
along about low water—because the first fishermen 
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that reach that point—the first drift coming down, 
they strike the slackening current before the back up 
of the water in the tide [487] in the ocean, while 
the men further up stream will have the ebb tide to 
bring them down. The men congregate, and the nets 
become extremely thick; at times I have seen the nets 
so thick if you tried to cross within fifty feet length 
you may have two or three cork lines under your keel 
at the same time, they get that thick out about the 
‘‘Republic’”’ wreck, and extend from there nearly to 
the jetty sands on the other side of the river. 

The main drift of the current in the river to this 
eddy which I spoke of, is to the south, as I have just 
explained. I was familiar with the locations of my 
set net location in front of said Sites T'wo and Three 
and with the location of the other defendants, and 
they were placed in the eddy which I have described. 
From my knowledge and experience as a fisherman 
the place where these set nets were located—lI have 
reference to both my own and to those of the other 
defendants—was a practical place for the fishing of 
salmon fish with set nets in the Columbia River. 
Each of these set nets were outside of extreme low 
tide south of the island, and I should say maybe 400 
or 500 feet apart. 

Coyote is not a general or continuous method, it is 
a short intermittent method of catching little schools, 
and the fish are there at particular spots, and at par- 
ticular times. It is indulged in by some dshermen at 
some places when they think it is favorable. They 
engage in that selecting a place where they think they 
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might catch some fish from, for some reason or other, 
and a place is perhaps limited in area, or the physi- 
eal conditions such that they cannot keep their net in 
the water for any considerable length of time, and 
they will take a position which they consider is the 
most favorable part of that area of the water, and 
they will lay out a portion of their nets, such portion 
as they think they can handle with the best result, and 
they will lay that out and drift, or lay in that particu- 
lar locality as long as they see fit, or as long as they 
can keep it there [488] without running an un- 
necessary risk, and then they will take it up and if 
there happens to be a down current in that point and 
they have a good place to fish they go back where they 
came from and repeat the operation. They sometimes 
will throw a rock over to hold the net in position so 
that it won’t drift so fast, or keep it from drifting at 
all, if the current is mild. 

Now, with reference to the waters in front of Sites 
Two and Three, there are gill net fishermen that fish 
at times in there, and generally speaking a gill net 
fisherman will dump his net down any place and fish, 
if he thinks there are any fish there. The coyote 
method is used there. Occasionally a man will drift 
in there, or at least a portion of his net may drift in 
there, but the most general drift is on the river. 
They don’t lay out here and another there and drift 
out in procession at all. It is generally a small por- 
tion of the net that comes in, or they may come in and 
lay their net out practically stationary. Of course it 
won’t be absolutely stationary. They aim to do as 
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little drifting as possible, because they cannot stay 
long if it really drifts. If they drift with the flood 
tide they will be carried out by the ebb tide and they 
will go on the spit or ‘‘Republic”’ wreck, one or the 
other. 

Q. You being acquainted with the locations of the 
defendants in this suit, in the waters of the Columbia 
River, you may state and give us your opinion from 
your knowledge and experience, how many fish would 
have been caught by the defendants on these locations 
had they been permitted to fish them as compared 
with the number of fish caught by a drag seine. 

To this question counsel for the plaintiff objected 
on the ground that it was incompetent and immaterial 
and does not come within the rule for the measure of 
damages in this case. [489] 

A. There would be a large quantity of fish caught. 
Of course it would be impossible to state just how 
many, or just what percentage that might be taken in 
comparison with some other class of gear, but I be- 
lieve the catch would compare favorably with the 
catch of other classes of gear, and I think it would 
compare favorably with the catch of the drag seines. 

Q. Supposing these defendants had not been en- 
joined and restrained in this suit from operating set 
nets in the locations in question, give your opinion as 
to the amount of fish that would have been caught by 
them as compared with the number of fish that would 
be caught with a drag seine on this territory in those 
waters. 

To this question counsel for plaintiff objected upon 


vs. H. S. McGowan et al. DOF 


(Testimony of H. 8S. McGowan.) 

the ground that the same was incompetent and imma- 
terial and does not come within the rule for the meas- 
ure of damages in this case. 

A. Well, they might not catch as many and again 
they might catch as many. Possibly if the drag seines 
were operated by a first-class, industrious man, that 
had had experience in the use of seines at that par- 
ticular place, they might catch more than the nets 
could. On the other hand, if the seine was handled 
by a man who did not understand or was incompetent 
or negligent in the use of it, why, he might not get as 
many as the set nets would catch. But assuming that 
both were handled in the ordinary method, by men 
who understood their business, I think in that case 
the drag seine would probably catch more fish; but on 
the other hand, the set nets would catch a great many 
fish. [490] 

Q. About how many more fish would the drag seine 
eatch, if any? 

To this question counsel for plaintiff objected upon 
the ground that it was incompetent and immaterial 
and does not come within the rule for the measure of 
damages. 

A. I think set nets would catch two-thirds as many 
as the seines. 

. Now, will you state the comparative cost of the 
operation of the drag seine as compared with the 
operation of the defendants’ set nets, had they been 
permitted to operate them in these waters at that 
place? 

To this question counsel for the plaintiff objected 
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upon the ground that it was immaterial and that the 
witness has heretofore fully testified concerning this 
same question and that it has been gone over very 
fully. 

A. To the question of operating the drag seines, of 
course it is greater than that of the set nets, and it 
would depend upon the length of time they were oper- 
ated. If they were operated in the most favorable 
part of the season, why they probably could be oper- 
ated at an expense of something like $2,000. It 
would take some real experience to find out exactly 
as to that, because you might run against some condi- 
tions you did not know of beforehand. In its en- 
tirety that might vary the scope of your operations 
or some of your methods, possibly. I am giving my 
opinion. In regard to the comparative net results as 
to the operation of a drag seine there, of course that 
is difficult to state, but I think the results would com- 
pare favorably. The drag seine would cost more to 
operate and perhaps catch more fish, but the set nets 
would cost less to operate and might catch less fish, 
but the [491] proportion of gain would be larger 
in the cost of the set net; ought to be. 

Q. Assuming that the drag seine which is operated 
by the plaintiff on this ground or in the waters where 
the defendant would have operated their set nets, 
caught in 1911, 360 tons, or practically that, of salmon 
fish— 

To this question counse] for plaintiff objected upon 
the ground that the testimony in this case shows 
plaintiff’s seines were operated in front of Sites One, 
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Two and Three in 1911. 

A. I would say these nets ought to get two-thirds as 
much fish, or thereabouts. It is largely a matter of 
opinion. It would depend of course on the skill and 
experience with which the gear was operated. ‘The 
fish are in there, there is no question about that, 
merely a case of knowledge and skill and force, with 
which the business is carried on. Where the defend- 
ants had their set nets there were more fish to be 
caught there than any known place on the Columbia 
River. There is where they congregate and make 
their first movement upstream and you get the first 
shot at them. It is a good deal like shooting into a 
flock of ducks, you get the solid bunch, you get the 
best of it. 

(Witness continuing :) 

The price of salmon for the year 1911 was six cents 
per pound for salmon under twenty-five pounds, and 
above that salmon for cold storage purposes was 
seven and a half cents per pound, and the price of 
steelheads varied all the way from six cents to eight 
cents, according to circumstances and locality. And 
these prices were maintained by canneries and cold 
storage plants until about the middle of August. At 
that time the price onthe river [492] came to what 
was called a flat price of six cents for all kinds of 
salmon, regardless of weight. 

My recollection of the prices in 1910 were that 
they were five and a half cents for what is known 
as cannery salmon, and seven and a half cents for 
cold storage salmon; that is my recollection. The 
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prices have been changing to some extent on some 
varieties nearly every year, and I am speaking from 
memory only. 

The price of cannery salmon in 1908 was five cents 
per pound, I believe, either five or five and a half, and 
cold storage was, I think, seven cents per pound. 

The price of salmon in 1909 was five and a half 
cents for cannery salmon and seven cents for cold 
storage. 

@. Now you may give us the comparative quanti- 
ties of the run of fish in the Columbia River for the 
years 1908, 1909 and 1910 as compared with 1911. 

A. Well, that is a little difficult to give for this 
reason: One portion of the river may have a better 
run this year than any other portion, and yet the 
aggregate catch on the entire river may be larger 
during the year, when this particular portion had a 
smaller run. For instance, you take it in the year 
1911 and the catch of salmon on the upper—middle 
and upper Columbia River, was less than it was in 
1910, but the aggregate catch of the entire river was 
larger than it was in 1910; I would suppose fifteen 
per cent greater. The run in 1909 was somewhat less 
than 1910 and 1910 was somewhat less than 1911. I 
am speaking of the aggregate of the entire river, 
not of any particular point on the river. We don’t 
compare any particular branch of the river because 
one branch on a smaller season may do better in fish 
than the same branch does on a good, big season. In 
1908 the run was a little better than it was in 1909, 
if my memory serves me right. By run, I mean the 
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number of salmon fish caught in the river that year. 
[493] 

Q. What I am trying to establish is about what 
the average run of salmon would be at the place 
where your set nets were located, the aggregate run. 
Can we determine that by the aggregate run of the 
fish for the various years? 

To this question counsel for the plaintiff objected 
upon the ground that it was immaterial. 

A. Well, there would be an average, of course, tak- 
ing a considerable series of years, but one season 
taken with another varies. Some season will vary 
not more than five or ten per cent, but other seasons 
may vary from fifteen or twenty or twenty-five, one 
season with another. 

Q. How do you determine whether a location is a 
good location for the fishing of salmon fish? 

A. It is determined primarily on the catch that is 
capable of being taken there, and in its relation to 
the cost of getting them, and in taking the aggregate 
catch of the locality, and the expense bill for catch- 
ing them, I determine what profit can be made out 
of it, and of course that fixes the method of getting 
at the value of the fishery. But there would be no 
way that you could get the average. You could, of 
course, estimate, but your estimate might be below 
and it might be above. 

Q. If I go to you to sell you a fishing location and 
I would give you the number of fish that I caught 
for a certain year or season and tell you the kind of 
gear I used to catch the fish, how would you deter- 
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mine its value, or how would you determine as to 
whether or not it had any value for fishing purposes? 
[494] 

To this question counsel for the plaintiff objected 
upon the ground that it was incompetent and imma- 
terial and not a subject for expert testimony or 
opinion; it was a matter of common sense. 

A. Of course, I would know from experience if [ 
was familiar with the details of the business—that 
branch of the business—I would know about what the 
cost accounts were in conducting that business and 
know in a general way, possibly not absolutely ac- 
curately, but in a general way, in lump sums, about 
what this output of fish was, and I would know in 
a general way what the value of that fishery was. 

Q. Assuming that in the waters of the Columbia 
River where the defendants had their set nets, and 
being the place from which they were excluded by 
the plaintiff in this suit, now, assuming that the 
plaintiff caught 360 tons of salmon fish with a drag 
seine, for the year 1911, you may from your knowl- 
edge and experience as a fisherman state whether or 
not that is a good or bad location for fishing pur- 
poses. 

To this question counsel for the plaintiff objected 
upon the ground that it was incompetent, irrelevant 
and immaterial. 

A. I would say it is a good one. It is a better 
locality than any other place on the river. 

Q. Now, have you had any experience with refer- 
ence to the leasing or the renting of fishing locations? 


vs. H. S. McGowan et al. 563 


(Testimony of H. S. McGowan.) 

A. I have, and gear as well. 

Q. Do you know the annua] rental value of a fish- 
ing location? A. Yes, in a general way. [495] 

Q. Do you know the value of the use and occupa- 
tion of a fishing location for a year? 

A. I don’t quite catch the question. 

Q. Do you know the value of the use and occupa- 
tion of a fishing location for a year? 

A. Yes, generally speaking I do. Of course, that 
depends a good deal on having pretty accurate knowl- 
edge of what the location is that is in question. 

Q. Now, will you state what it is? 

A. The general rule— 

Mr. FULTON.—I object; it is incompetent, im- 
material, and irrelevant; not responsive to any issue. 

A. The general rule is to this effect, that any good, 
standard fishery—I am not talking about any bum 
‘fishery, I am talking about a good, standard fishery 
—that one-third of the gross catch goes to the owner 
of the fishery providing that the man that leases from 
him and operates it furnishes everything, but if the 
man that owns the fishery rights, furnishes the out- 
fit and gear and all that, and the other fellow carries 
it on, there is a square division of half and half— 
each man takes half of the gross catch. 

Q. Do you know the market value of this lease- 
hold or rental? 

Mr. FULTON.—That is objected to as incompe- 
tent; the witness himself is incompetent. 

A. Well, the market value is according to the rule 
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I have just told you, would be one-third of the gross 
catch. 

Q. One-third of the gross catch of fish? 

A. Yes, sir, that is, to lease it—market value of 
the lease. 

Q. Would that rule apply to the location where 
‘these defendants had their set nets in the waters of 
the Columbia River? A. It would. 

Mr. FULTON.—Same objection. [496] 

A. That is a good place to apply it. Ordinarily 
a fishery as good as that, so much better than the 
average, a man that wanted to lease it would get more 
than one-third of the gross catch in order to get the 
privilege of fishing, but that is above the average, 
you understand, because it is a high-grade fishery. 

Q. This particular location? A. Yes, sir. 

Q. Assuming that the plaintiff, with the use of a 
drag seine, caught 360 tons of salmon fish in the 
waters of the Columbia River, at the place where the 
defendants had their set nets, and where they would 
have been operated had they not been enjoined, you 
may state what the market value for the use and 0c- 
cupation of that fishery right would have been for 
the year 1911. 

Mr. FULTON.—I object to that as incompetent, 
also upon the further ground that the evidence shows 
the plaintiff in making this alleged and estimated 
eatch, operated drag seines, and also operated “ites 
No. 1, 2: and 3. 

Mr. WELSH.—Q. You may answer the question 
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now. Assuming 360 tons were caught, you ean fig- 
ure the rental. 

Mr. FULTON.—Same objection. 

A. It would be one-third of the 360 tons; it would 
be 120 tons. 

Q. Allright. For all these set nets? 

Mr. FULTON.—That would be how much a ton? 

Mr. WELSH.—One hundred and twenty tons at 
Six cents a pound. 

Mr. FULTON .—It would be $600.00 a ton? 

The WITNESS.—No, the average selling price 
would be about $130.00 a ton. 

Mr. FULTON.—Q. It would be $130.00 a ton? 

A. Yes, sir; six cents for the cannery fish and 
seven and a half for the cold storage. [497] 

Mr. WELSH.—Q. What would the fish average, 
would they average six and a half cents? 

A. Why, I just said about $130.00, the ton; that 
would be about six and a half cents. Usually the 
salmon will average up to about fifty per cent of the 
cold storage sizes and about fifty per cent cannery 
size, but during the last part of the season some- 
times, as occurred in the case of last year, the can- 
nery and cold storage prices merged, and in that 
ease less than fifty per cent of the catch would be 
cold storage size and more than fifty per cent would 
be of the cannery size, so far as prices are concerned. 

Q. The value of the fish, assuming your figures 
are correct, would be about $15,600.00 for that year, 
that the set nets would have caught? 

A. Yes, sir, about that. 
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Q. It would cost about how much to operate these 
set nets? 

Mr. FULTON.—I object to that; the witness tes- 
tified that would be the actual rental value, one- 
third of the catch. 

Mr. WELSH.—Yes, he did; that is right. 

Q. What would be the annual rental value for the 
years 1908, 1909 and 1910 for which the defendants 
have been excluded ? 

Mr. FULTON.—Same objection. 

A. It would be that portion of the gross catch, 
about one-third, whatever it might be. 

Q. I want to show what it might be; would it be 
that much, more or less? 

A. I haven’t any means of knowing what it is. 

@. You have fished these grounds; you know the 
location, you know the catch of one year; you have 
operated fishing gear there. Now, give your opin- 
ion as to the rental value for the years 1908, 1909 
and 1910. [498] 

Mr. FULTON.—I object to that as incompetent. 

A. Well, here is the only way I can get at that is 
in the common sense way. Now, you have asked me 
to assume there was 360 tons there in 1911. 

. Yes. 

A. 1911, 360 tons; now, my knowledge of the gen- 
eral conditions and what the fisheries did on the 
Columbia River at large, and what knowledge I have 
observed one way and another from that fishery and 
other fisheries, I would put it down this way, 1911, 
360 tons; 1910, approximately 300 tons; 1909, ap- 
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proximately 200 tons; and 1908 approximately 200 
tons. Now, 1909 might be considered less than 200 
and it might run down to 150, that is in relation to 
all those figures, starting with the first you gave me 
as 360. 

Q. What is your opinion as to whether or not that 
‘would be correct ? 

Mr. FULTON.—I object to that as incompetent. 

A. It would start on the basis of 360 tons, as you 
ea, 

(Witness continuing :) 

We had eight set nets; I had two, defendant Lind- 
strom had three and defendant Coyle had three. I 
think my locations were somewhat better than the 
others. Generally speaking, the ‘‘Republic’’ wreck 
was—was generally considered as sort of a storm 
center, the character of the point for fishing, it is a 
kind of fishing center, the great ‘‘Republic”’ wreck. 
I mean all around it out in the channel, outside of it, 
and below it and above it. The purse seiners and 
gill netters and the likes fish there, and they antici- 
pate good catches of fish there. Our locations were 
just inshore above, easterly from the wreck. 

Q. Now, if the Court in this case should find any 
damage due to the defendants, in your judgment how 
should these damages be divided, whatever sum may 
be found, as between you three defendants? [499] 

A. I think it would be fair to divide it equally be- 
tween the defendants, or give them a proportion ac- 
cording to the number of nets they had in relation to 
the whole number. I think my two locations were 
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as valuable as three of the other defendants. It 
would be satisfactory to me if the Court should find 
any damages due all of us to have an equal division 
made with the three defendants. 

The defendants would have operated and used 
these waters for fishing purposes with their fishing 
gear had they not been excluded by the plaintiff, that 
is by injunction in this suit. 

Q. Have you licenses now issued by the State of 
Oregon? 

To this question counsel for the plaintiff objected 
upon the ground that it was incompetent. 

Mr. WELSH.—I will send for them if you object 
on that ground. 

Mr. FULTON.—It is absolutely immaterial— 
‘yes, I insist upon you sending for them outside of: 
1908, because you never had them. 

Mr. WELSH.—I mean since—the Court has that 
part settled. I am not going into that phase of it. 
Here is the point: Since March 31, 1912, has the State 
of Oregon issued to you licenses for these locations? 

Mr. FULTON.—I object to that as incompetent 
and immaterial, on the ground that the State of 
Oregon doesn’t issue licenses for any locations, and 
furthermore that it is incompetent and not the best 
evidence. A. Yes, sir. [500] 


Cross-examination. 
(Interrogated by Mr. FULTON.) 
Q. You have a license from the State of Oregon 
to operate your set nets in the year 1908? 
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Mr. WELSH.—Objected to as being immaterial, 
for the reason that matter has been settled by the 
Court, and is res adjudicata so far as the plaintiff is 
concerned, and it is not in issue at this time. 

A. You have reference to the trap or set net? 

Q. Set nets in front of this ground. 

A. For the year 1908? 

Q. Yes. A. Yes, sir. 

Q. Did you put up any Oregon license number? 

Mr. WELSH.—I object to that as incompetent, 
irrelevant and immaterial, and for the further rea- 
son that matter has been settled by the Court and the 
Court has held and decided that the plaintiff unlaw- 
fully excluded the defendants from the fishing loca- 
tions, and that the defendants had a prior and ex- 
clusive right to fish in these locations. And to all 
this class of testimony it is agreed that the defend- 
ants have made this same objection, and it will save 
repeating. 

Mr. FULTON.—Sure, and every other objection 
the ingenuity of counsel might suggest. 

A. I don’t know that we did. 

Q. Don’t you know that you did not? 

A. My impression is that we did not do it, but I 
would not be positive on that point. 

Q. You are operating really under the Washing- 
ton license? 

A. We thought we were in Washington. 

Q. You did not put up any—post any notice of the 
number of your Oregon license, neither did you 
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stamp on your [501] corks the number of your 
license ? . 

Mr. WELSH.—We object to the trial of the orig- 
inal action in this case. 

Mr. FULTON.—I told you you could have any ob- 
jections the ingenuity of counsel could suggest. 

Mr. WELSH.—This is no place to try that. 

Mr. FULTON.—You brought it out on direct ex- 
amination. 

(Last question read.) 

. | don’t think that we did. 

. Don’t you know whether you did or did not? 
. [ don’t know that we did not. 

Will you swear that you did or did not? 

. No, I would not. 

Would you swear that you did? 

No, I won’t do that either. 

Don’t you know anything about it? 

. No, I don’t know whether we did or did not. 
. Don’t you know you did not? 

. No, I don’t know that, sir; we may have and 
may not down there. 

Q. Did you have an Oregon license to operate a set 
net in front of this site in 1909? 

A. No, we did not take out any license for 1909 in 
front of that site, in Oregon, I mean. 

Q. Did you or either of the defendants have issued 
to you for the years 1909, and 1910 any license from 
the State of Oregon—any license to operate set nets 
in front of Sites 2 and 3 of Sand Island? 
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A. 1909 and 1910? 

Q. Yes. 

A. Not from the State of Oregon; we were en- 
joined at that time, you know. [502] 

@. Did either of the defendants, Coyle or Lind- 
strom, post any notice of the—any set net notice un- 
der the Oregon license for the year 1908, when you 
first appropriated these grounds? 

Mr. WELSH.—The defendants object to all this 
class of testimony on the ground that it is entirely 
immaterial, nothing involved in this issue here, and 
that it is an attempt by counsel to try the original 
suit, which was decided by this Court. 

A. That is the Oregon license you have reference 
to? 

Q. Yes. A. I don’t know that we did, sir. 

Q. Asa matter of fact, you thought you were 
operating under the statutes of the State of Wash- 
ington ? 

Mr. WELSH.—Same objection, and for the reason 
all that testimony was brought out in the original 
suit. 

Mr. FULTON.—I wish to withdraw my stipula- 
tion in which I stipulated counsel should be allowed 
to object to questions I ask. Counsel does not seem 
to want to be bound by his, and I do not care to be 
bound by mine. I will abide by the stipulation if 
you will. If you won’t, I' will not. 

(Last question read.) 

A. Well, we certainly did at the time we took out 
our locations originally and made them. 
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Q. You had your Oregon license number on your 
cork lines—your Washington license number on 
your cork lines? 

Mr. WELSH.—I object to that as incompetent, 
irrelevant and immaterial, and for the further rea- 
son the Court has decided and determined this ques- 
tion adverse to plaintiff, and the only thing we are 
to determine here is the damages to deal out to the 
defendants, if any. 

A. I could not tell you that, I don’t know. [503] 

Q. Under the laws of Washington you were re- 
quired to post a notice with the number of your 
license plainly printed on it for set net purposes, 
weren’t you? 

Mr. WELSH.—Same objection. 

A. Same location? 

Q. Did you not do that with these locations ? 

A. Yes, sir. 

Mr. WELSH.—Same objection. 

Q. Did the other defendants do that with their loca- 
tions? A. Yes, sir. 

Q. So, when you located your set nets in contro- 
versy here, you posted a Washington license in ac- 
cordance with the laws of the State of Washington? 

A. Yes, sir. 

Mr. WELSH.—Same objection. 

Q. But you do not know whether you did in regard 
to the Oregon license, or not? 

Mr. WELSH.—Same objection. 

A. I don’t know that we put the Oregon numbers 
on the location marks or not. 
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Q. Don’t you know whether it was long after you 
located your net that you got the Oregon license ? 

Mr. WELSH.—Same objection. 

A. We could do that any time, however, on the Ore- 
gon license, but whether we did it or not I could not 
tell you. 

Q. You do know you posted your Washington 
license ? 

Mr. WELSH.—Same objection. 

A. Yes, sir. 

Q. You do know it was long after you got your 
Washington license? 

A. It was subsequent. [504] 

Q. It was after the suit began that you got your 
Oregon license? 

Mr. WELSH.—Same objection. 

A. No, sir. 

(). Now, you never operated a set net in front of 
Sand Island on the south? A. I never did. 

Q. Did you? A. Personally I never did. 

Q. Well, did you indirectly operate one? 

A. Yes, I had other men employed: in that business 
and: was associated with others. 

Q. How long did you operate a set net there? 

A. Not very long. 

Q. Well, how long? 

A. Well, I guess we weren’t actually operating but 
comparatively few days. 

Q. How many days, about? 

A. It may have been a week or two or three days, or 
ten days. 
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Q. How many nets did you operate 2 

A. Well, I think perhaps we had two or three out 
at one time; we had a number in course of prepara- 
tion, but we were Just beginning so far as our set nets 
operations were concerned. 

Q. You had about three set nets out and operated 
them a week or ten days, maybe two weeks? 

A. We had two or three out at one time; we had 
them on different locations, but I don’t think we had 
more than three in the water any one particular time. 

Q. And they were operated there ten days, or possi- 
bly two weeks ? 

A. Might have been that long; the season had actu- 
ally not begun for that sort of fishing. 

Q. How many fish did you catch in them? 

A. I don’t know that we caught any fish, but we 
evidently [505] caught some fish, but I don’t know 
that we got any home. I think we had some fish 
swiped from us; I don’t know, but I think we did. 
We had not taken up our headquarters so as to guard 
the nets and take care of them continuously. 

Q. You do not know whether you caught any fish 
or not? A. No, sir. 

Q. I understood you to say, in determining the 
value of a fishing right, that its value entirely: depends 
on the profitmade fromit. If there is no profit made 
from it, it is of no value as a fishing ground? 

A. Generally speaking, that is true. 

Q. Yes, that is true of every business. Now, in es- 
timating the value of this fishing right—this alleged 
fishing right of yours south of Sand Island, you have 
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assumed, of course, that you had the exclusive right 
to operate set nets there, haven’t you? A. Yes, sir. 

Q. If you did not have the exclusive right to do so, 
your value would depend largely upon that question ? 

A. Well, it might depend on that question to a cer- 
tain extent; to what extent, I don’t know. 

Q. You never knew of anyone operating a set net 
there other than such set nets as you attempted to 
operate on these grounds yourself? 

A. No, that is not in the way we contemplated to 
operate them. 

Q. Or anyone? A. Oh, yes. 

Q. On the south side of Sand Island? 

A. Yes, sir. 

Q. Who operated there? 

A. I cannot give you the names, but I have seen 
dozens out there some days, right on the same loca- 
tion. [506] 

Q. That is gill nets? 

A. They were using their gill nets as set nets. 

@. They weren’t anchored? 

A. They were anchored. 

(). On both sides? 

A. I do not know what you mean by that. 

Q. Both ends? 

A. They were anchored all the way long they were 
in the water. 

Q. What sort of anchor did they have? 

A. They had leads on the bottom of their nets, and 
they knew the leads were heavy enough to hold them 
there at that time. 
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@. Those were the only ones you saw operated 
there, gill nets? 

A. Yes, other than ours. They used them as set 
nets, however. 

Q. That is right square where you had your set 
nets? A. Right there in the same country. 

Q. In the same locality ? 

A. I could not say in the same locality, in the same 
vicinity. 

Q. You saw them? 

A. Yes, I saw them; sure, I saw them. 

Q. How did they get in there ? 

A. Some of them sailed in there; I don’t know 
about any motors in their boats. Sometimes they 
were rowing in, and sometimes they would sail in. 

Q. So, asa matter of fact, when it comes right 
down to brass tacks, these operations of the set nets 
in front of these premises by permanent anchors is a 
pure experiment, never has been tried, and you don’t 
know whether it would work or not; it is only and 
simply an experiment, in the experimental stage, and 
you might possibly be mistaken in your theory? 

A. No, I would not be mistaken, because it would 
have to be different from any other place I ever knew. 
[507 | 

Q. But, I say, it is purely in the experimental 
stage? 

A. Well, in a sense it is an experiment, as to the 
best results that can be gotten; other than that it is 
not an experiment. 

Q. There never has been a set net operated there as 
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a set net with permanent anchored ends? 

A. Probably not, I don’t know that there were. 

Q. Therefore, Mr. McGowan, it must be an experi- 
ment; it can not be anything else? 

A. Not in my opinion. 

Q@. Nobody has ever done it. You never saw any- 
body doing it, and no living man has ever tried it but 
you? 

A. That is no reason that a man might not have an 
opinion that it was a mighty good place to do it. 

Q. That is the point; that is the point; I don’t 
question but what you might have a mighty good 
opinion. Now, the Columbia River Packers’ Asso- 
ciation in 1911 operated Sites Numbers 1, 2 and 3, 
didn’t they ? 

A. Well, I could not say, I was not down there; I 
knew that they were the successful bidders from the 
Government for the use of the shores on sites known 
as Sites 1, 2 and 3, and I presumed they fished there; 
I was not down there. 

Q. You stated in your direct examination that you 
at one time acquired the fishing right in front of Site 
No. 2, I believe; wasn’t it Site 2? A. Yes, sir. 

Q. That fishing right that you name, that claim that 
you purchased, covered all of Site 2? A. Yes. 

Q. Did it cover all of Site 3? 

A. No, I don’t think it covered all of Site 3, but it 
covered more than Site 2. [508] 

Q. What was its length ? 

A. There was one purchased that we made from 
Brumbach that covered 4,000 feet, approximately, 
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and from the Reischman Brothers, why, my memory 
may be a little faulty, but in the neighborhood of 
3,000 feet. 

Q. I understand you to say they had virtually no 
claim; you simply bought that as a matter of secur- 
ity? 

A. That gives merely a general idea of it, but there 
was an overlap in the Brumbach ground, and in the 
Reischman ground; that is to say, the Reischmans 
thought their rights ran further up than Brumbach 
thought, and Brumbach thought his run further down 
than the other thought; there was an overlap there 
and we wanted to clear the whole thing up. We knew 
it was a valuable fishery and we did not want to have 
any controversy, and we purchased both, and we ac- 
quired 4,000 feet, something like that, and 3,500 feet, 
making about 7,500 in all. But there was an overlap 
there and we lost out on the overlap. 

Q. About how much did you have after strengthen- 
ing up your— 

A. I should say we had from 6,400 to 7,000 feet. 

Q. But that did not include all of Sites 2 and 3? 

A. No, it did not include all of Sites 2 and 3. 

Q. But your set nets included all of Sites 2 and 3? 

A. The ground at that time extended down further, 
and not quite so far up, you see? 

Q. Now, you bought this right you spoke of from a 
man by the name of Brumbach? A. Yes, sir. 

Q. Brumbach lived in Washington? 

A. Yes, sir. 

Q. He was operating under a Washington license? 
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A. He sure was. [509] 

Q. Had his Washington license number up? 

A. I think he had his license up. 

Q. And he claimed it by virtue of the Washington 
laws? A. So far as I know he did. 

Q. Never had an Oregon license, did he, to your 
knowledge ? A. Not to my knowledge. 

Q. You bought it, did you not, as a Washington 
license ? A. Yes, sir. 

Q. You operated it from 1903 until you lost out on 
your bid to the Government under the Washington 
license, exclusively ? 

A. We operated in 1903, 1904, 1905, 1906 and 1907, 
under the Washington license. 

Q. Never had an Oregon license ? 

A. Not up to 1908, I don’t think so. 

Q. You got the Oregon license after the suit had 
been brought by the State of Washington against the 
State of Oregon to determine where the boundary line 
was? 

A. I think while that suit was pending. 

Q. As a matter of caution? A. Yes, sir. 

Q. Whatever rights Brumbach had he claimed to 
have acquired them under the laws of the State of 
Washington—claimed as fishery rights ? 

A. You mean Brumbach? 

Q. Yes. 

A. So far as I knew he claimed under the laws of 
Washington. [510] 
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MOSES HIRSCHY, witness heretofore produced 
on behalf of the defendants, was recalled and testified 
in response to interrogatories propounded to him, as 
follows: 

(Interrogated by Mr. WELSH.) 

I am the same party that testified here yesterday, 
and I am the same party that worked for plaintiff in 
its fishing operations in front of Sites 2 and 3 in the 
Columbia River. I have been near Sites 2 and 3 on 
Sand Island for the last four or five years, that is the 
license, when they used’ to nail up the licenses I nailed 
them up myself. Of course, I don’t know on the 
land. I know on the land where the location of Sites 
2 and 3 are. I have seen the licenses there; I put 
them up. The plaintiff caught most of our fish on 
Site No. 2); that is, what I would call Site No. 2; but 
here and there sometimes we made a lay out below 
No. 2 and landed on No. 1, but very seldom. We got 
most of our fish on No. 2 ground. ‘We would lay out 
below the ‘‘Republic’’ wreck and land mostly down 
below it. Of course I know where we landed. I 
could not tell you from the land, but we landed on 
Sand Island. I said we fished in front of Sites 1, 2 
and: 3, but we laid out on No. 3 sometimes and landed 
on No. 2—strong flood we landed on No. 3. We used 
to take the fish out of the net in front of Site No. 3; 
not always, understand; sometimes you go down for 
instance, for an hour or two strong flood, you lay on 
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the upper end of the island. When your tide slacks 
up you get down into No. 2 and lay on No. 2 until you 
think it is fit to fish. When we think it is time to 
make a haul we lay out where we think it is fit, that 
is all I know about this; but most of the fish was 
caught in front of Site No.2. I think there was some 
fish caught in front of Site No.1. We lay out on No. 
2 six hundred and some feet, I could not say, 500 feet 
—JI never surveyed or measured it. We lay out on 
No. 2 and close to the ‘‘Republic’”’ and we might land 
on No.1; I could not say, I [511] never thought I 
would come up here. I think they caught practically 
all or most all, of their fish in front of Site No. 2. 
There is no question about that in my mind; that is 
my judgment. I was there on the ground nine years 
every year. I don’t ask anybody, I just tell my own 
judgment; I found that out if you ask anybody—I 
just tell what I know, that is all. 


Cross-examination. 
(Interrogated by Mr. FULTON.) 

Chris Hansen and Olsen operated Site No. 2 in 
1907. The Columbia River Packers’ Association 
rented it in 1911 and Chris Hansen and Olsen oper- 
ated Site No. 1 in 1908, 1909 and 1910. The people 
who had Site No. 1 could do nothing unless they had 
something on ground No. 2. No. 1 was not fit, you 
could not do nothing. No.2 and No. 1 kind of worked 
together and made a fair ground. There was some- 
one operating Site No. 1 during 1908, 1909 and 1910. 
In laying out a drag seine in front of No. 1 the seine 
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would be put out, say as a matter of fact, in front of 
Site No. 2. 

Witness excused. 


[Testimony of H. S. McGowan, for Defendants 
(Recalled) .] 

H. 8. McGOW AN, one of the defendants herein, 
was recalled and testified in response to interroga- 
tories propounded to him, as follows: 

(Interrogated by Mr. WELSH.) 

Q. Mr. McGowan, with reference to Site No. 1, the 
Government site in front of Sand Island, tell us what 
you know about that with reference to being practi- 
eal to fish in front of it, and what you know about the 
waters there for fishing purposes, in front of that Site 
No.1. [512] 

A. Well, it depends largely on what you want to 
use it for. Out in front of Site No. 1 a good deal of 
drifting is done with gill nets. I mean far enough 
out so that nets coming down will go clear of the ‘‘ Re- 
public”’ wreck, and go on down below. The ‘‘Repub- 
lic’ wreck is from 600 to 900 feet outside of low 
water. And if you mean in relation to the use of 
drag seines in a profitable way, why, Site No. 1 is al- 
most, if not entirely, valueless, but almost valueless in 
order not to be able to utilize No. 2, lower end, be- 
cause that is where deep water is and there is where 
you are in close proximity. to the fish that come in. 
Now, the great ‘‘Republic’’ wreck lays at a point 
approximately 700 feet easterly of the west line of 
Site No. 2, so that there is a distance of between six 
and seven hundred feet from the ‘‘Delhara’’ wreck, 
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before you come to the westerly limits of Site No. 2. 
In drag seining, the business that the plaintiffs were 
carrying on there, there was not room enough in that 
six or seven hundred feet to make a real seining 
ground, but the real valuable part of the seining 
ground was there, because the waters caused them to 
go in pools, and they could take the fish out on the 
lower end of Site No. 2, just below the wreck; but 
when there was an ebb tide running, in order to land 
those fish in a drag seine you would swing down on to 
Site No. 1, properly speaking, and make your land- 
ing. 

. Then, according to your idea, there weren’t a 
great many fish in front of Site No. 1 as compared 
with No. 2? 

A. Not in a practical way to catch them. If you 
ran a net out in front of Site No. 1 without anchoring 
on No. 2 at all, you would get just the edge of the 
main deep waters where the fish were, and you would 
get some fish, but if there was any tide running you 
would not have any room [513] to bring your net 
in and land it without going into the rough waters of 
the breakers. Most of the time there is bad water. 
You get down in front of bad water and you cannot 
handle your net; you can make it fish too much; you 
have no good place to land it. 

Q. In the ecross-examination of Mr. Hirschy, Mr. 
Fulton brought out testimony of someone having used 
Site No. 1 for fishing, do you know anything about 
that ? 

A. A man by the name of Chris Hansen, I think 
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his name was, he had Site No. 1 rented from the Gov- 
ernment. I am talking about the beach, the shore, 
not a fishing right; he had that beach rented from the 
Government for the years 1908, 1909 and: 1910, if I 
remember correctly, and he seined there. I believe he 
seined there during those three years, and he had the 
same kind of a tentative arrangement that he made 
with the agent of the Columbia River Packers’ Asso- 
ciation, whereby he used the westerly end of Site No. 
2 from the ‘‘Republic’’? wreck down, in conjunction 
with Site No. 1, and during 1908 and 1909 he did not 
do very much business, even when he had that slight 
advantage. 

Q. You mean that he did not catch much fish ? 

A. He did not catch much fish. It was not very 
profitable, in fact, he did so poorly in 1909 he wanted 
to shut off, he wanted to get out, but conditions were 
much more favorable in conjunction with the use of 
it in 1910 than it had been in 1908 and 1909, and he 
made a large catch down there. He made a big 
catch down there; I don’t know how many fish he 
caught, but he got a lot of fish. 

Q. What year? 

A. 1910. Then the following year for 1911, and 
the succeeding two years, the Columbia River Pack- 
ers’ Association were [514] the high bidders on 
Site No. 1 as well as two and three, for the use of the 
shore. 

Q. You say one year he made a good catch. Could 
he have made this catch without having fished in 
front in the waters of Site No. 2? 
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A. In my judgment he could not. 

Q. Did you see the plaintiff fishing in 1911? 

A. In 1911? 

Q. Yes. 

A. I don’t think I was down on those grounds dur- 
ing the year 1911, that is, during the fishing season 
of 1911. I think I was down on the island once in 
1910. If I was down there at all, I was on Site No. 
1 and also Site No. 2. I know that Hansen made 
arrangements with the Columbia River Packers’ As- 
sociation, because he told me so himself. My knowl- 
edge is that Chris Hansen was using the ground, that 
part of No. 2 as well as No. 1, and he had a quarrel 
with Hawkins, and Mr. Hawkins prevented him from 
continuing using it, and they had a squabble and the 
result was, to the best of my knowledge, and pos- 
sibly Hansen partly receded from his position and 
Hawkins receded partly from his position, and the 
Columbia River Packers’ Association got his catch 
of fish and he had the convenience of that end of the 
ground given to him. 

@. And he made a good catch? 

A. He made a big catch, yes, sir. 

Mr. WELSH.—@Q. He fished in front of what site? 

A. In front of the lower end of Site No. 2. 

Mr. FULTON.—Q. In operating drag seines it is 
the universal custom to put the seines out in the 
water anywhere they can put them, regardless of 
site lines and shore. They have a right to navigate 
the waters? [515] 

A. I don’t know; some people have one theory 
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about it and some another. 

Q. Isn’t that the universal custom? 

A. No, sir, I don’t think it is. 

Q. Do you know of a place where it is not so em- 
ployed—where it is necessary to do so? 

A. Why, I think a man operates a fishery if he 
owns the fishery. 

Q. Wait a minute, that is not the question. I do 
not care to get into theory with you, because you are 
too theoretical and don’t have much regard for the 
facts, when your theory goes up against it. Do you 
know of any place on the Columbia River where drag 
Seines are employed and where it is necessary for 
the operator to put his seine in water above lands 
belonging to other people that he does not do that, 
or that it is not done? 

A. I think that is true in case the party who owns 
uplands where it is necessary; there are no conflict- 
ing rights. 

Q. They are in the water? 

A. Certainly, they are. 

Q. Their navigating the water with other fish ap- 
pliance they are not interfering with anyone else, 
and naturally one operating Site No. 1 at an ebb tide 
would of necessity put his net in the water in front 
of Site 2, but it would be in the water. Have you got 
a map of Site No. 2? 

A. No, I haven’t. Do you want to put that in 
evidence? 

Q. I would like to. 

A. If you would undertake to get me another one 
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I would be willing to have it go in. 

Mr. WELSH.—Put it in. 

Mr. FULTON.—Q. Is it a correct map of the south 
shore of Sand Island delineating Sites 1, 2 and 3, for 
all practical purposes? [516] 

A. It purports to be, it is not a good map of the 
south shore of the island, though. 

Q. I mean for all practical purposes, it gives you 
a pretty good idea? 

A. Generally speaking, it is a fair map. 

@. Those sites on there, marked Sites 1, 2 and 3, 
refer generally to—rather are Sites 1, 2 and 3 in con- 
troversy in this suit? A. Yes, sir. 

Q. Of course, it has high land in front of Sites 3 
and 4—hback of Sites 3 and 4 it is high ground, the 
water does not run over it? | 

A. It does not now; there was a time when it did. 

Q. It has not for the last number of years? 

A. For a year or more the water has not run over 
id. 

Q. The ground is above high tide? 

A. Yes, sir. 

Q. On the map it appears that the land there is 
below high water, doesn’t it? A. Sir? 

Q. It shows on the map as if portions of Sites 3 
and 4 are below the high water? A. Yes, sir. 

Q. But as a matter of fact it is not now? 

A. Well, there are parts that are continually above 
the high-water line, all along there. 

Mr. FULTON.—Just for the information of the 
Court, and with the consent of Mr. McGowan, I will 
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offer this map in evidence. 

Thereupon said map was offered in evidence and 
marked Defendants’ Exhibit ‘‘F.’’ 

Witness excused. [517] 


[Testimony of Ralph Grable, for Defendants 
(Recalled). ] 

RALPH GRABLE, a witness heretofore produced 
on behalf of defendants, was recalled and testified 
in response to interrogatories propounded to him, as 
follows: 

(Interrogated by Mr. WELSH.) 

I am familiar with Sites Nos. 2 and 3 on Sand 
Island. In my judgment it is practical to operate 
the drag seines in front of Site No. 1 providing you 
can lay out the drag seine on Site No. 2 and land the 
seine on Site No. 1, but you practically catch the fish 
on Site 2, because there is another wreck, you must 
remember, which is one hundred fathoms from 
the ‘‘Republic’’ wreck—excuse me, two hundred 
fathoms from the ‘‘Republic’’ wreck, to the ‘‘Del- 
hara’’ is as near as any fisherman can claim, about 
two hundred fathoms; and if you lay out there and 
catch this ‘‘Delhara’’ you might just as well catch 
the ‘‘Republic.’’ It is only one hundred fathoms at 
low tide. Therefore, in my opinion, as a fisherman 
and with my knowledge of the actual grounds there 
you could not fish in front of Site No. 1 with a drag 
seine without fishing in front of No. 2. I am posi- 
tive of that, because a man cannot run a seine for the 
simple reason I have seen these seines snag on the 
‘‘Delhara’’ and they could not bring the seine ashore 
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on Site No. 1, and I have seen the plaintiff operate 
its seines there. The main fishing was done on Site 
No. 2, that is, in the waters in front of Site No. 2. 


Cross-examination. 
(Interrogated by Mr. FULTON.) 

Olsen and Hansen operated Site No. 1 during the 
years 1908 and 1909 and 1910. They caught fish but 
they did not catch it altogether on Site No. 1, simply 
because they laid out on Site No. 2. They laid out 
in front of Site No. 2, because the ground [518] of 
Site No. 2 is 620 feet, according to the measurements, 
below the ‘‘Republic’’ wreck. They take their 
Seines west of the ‘‘Republic’’ wreck. 

Q. In other words, the gentlemen who operated 
Site No. 1 put their drag seine in a gasoline launch 
and then sailed the gasoline launch in the waters of 
the Columbia River and put out their seine in front 
of Site No. 2 and hauled it out in front of Site No. 1; 
that is about the way they did it? 

A. Your Honor, I will tell you during all the fish- 
ing I ever saw on the ground, that if a man would 
only have Site No. 1 with grounds and seines that 
were fishing they could not fish Site No. 1 at all. 

Q. After delivering that oration, answer the ques- 
tion. I said that the way that the gentlemen that 
operated Site No. 1 did was to put their drag seine 
in a skiff—I presume they used a skiff or a gasoline 
launch? Ate es, sit: 

Q. And they towed the skiff out into the waters in 
front of Site No. 2 and put their seine into the water, 
and then landed on Site No. 1? 
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A. Yes, that is what I said. 


Redirect Examination. 
(Interrogated by Mr. WELSH.) 

@. From your observation and your opinion as a 
fisherman we could, in front of Site No. 2— 

Mr. FULTON.—I object to that as leading and 
suggestive. 

A. The fish are caught on No. 2, because you can- 
not fish on No. 1 on account of the ‘‘Delhara’’ wreck 
in the middle of No. 1 current. I saw their seine 
snagged there in slack water when it was supposed 
to be their best haul, is the slack water haul. 

Witness excused. [619] 


[Testimony of Amon Markham, for Defendants 
(Recalled). | 

AMON MARKHAM, a witness heretofore pro- 
duced on behalf of the defendants, was recalled and 
testified in response to interrogatories propounded 
to him, as follows: 
(Interrogated by Mr. WELSH.) 

I am the same person who testified yesterday and 
I am familiar with the sites in front of Sand Island 
known as Sites 1 and 2. 

Q. You have been familiar with this location for a 
period of a great many years? 

A. Must I answer the same as I did yesterday? 

Q. Yes. 

A. I have been fishing, outside of the capacity of 
deputy sheriff, and when I went to Alaska, for 
thirty-four years, living in Pacific County. 
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Q. During all that period you have been ac- 
quainted with the Columbia River? 

A. I certainly have. 

Q. And in front of Sand Island? 

A. Yes, sir. 

Q. Now, you may state whether or not the plain- 
tiff could fish in front of Site No. i for salmon fish ? 

A. Landaseine? Absolutely nothing. 

Q. Why not? 

A. There is a wreck—if I had to, I could draw a 
map. 

Q. Just tell it in your own way and it will be all 
right. 

A. After you leave the wreck of the ‘‘Republic,”’ 
about 500 or 600 feet you meet the ‘‘Delhara,’’ and 
you cannot land. 

Q. The ‘‘Delhara”’ is in front of what site? 

A. No. 1. [520] 

Q. What is the ‘‘Delhara.”’ 

A. It is a wheat laden ship; she was sunk there. 

Q. It is a wreck? A. Yes, it is a wreck. 

Q. You saw the plaintiff operating a drag seine, 
did you? 

A. I used to fish there with a drag seine, yes. 

Q. Then you say it is impracticable and almost 
impossible. 

A. It is impossible to land a seine, because you 
pick up this wreck. 

Q. In Site No. 1. A. Yes, sir, Site No. 1. 

Q. The plaintiff’s fishing operations was confined 
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to what site? A. To No. 2. 
Q. In front of No.2? ° A. In front of No. 2. 


[Testimony of H. S. McGowan, for Defendants 
(Recalled). ] 

H. S. McGOWAN, one of the defendants, was 
again recalled and upon interrogatories propounded 
to him by counsel for defendants testified as follows: 
(Interrogated by Mr. WELSH.) 

I have had experience in fishing the waters of the 
Columbia River just south of and in front of Sites 2 
and 3 of Sand Island. Speaking more particularly 
with reference to Site No. 3, during the year 1909— 
well, all the years from 1900 onward, and particu- 
larly with reference to the years 1905, 1906 and 1907, 
because the operations were carried on those years 
more in view of the limit lines of those sites. You 
see previously to 1905—I think it was 1905, there 
was no such thing known as Sites 1, 2, 3 and 4, but 
about the year 1904 or 1905, I believe it [521] 
was, the Government wanted to divide the island up, 
and that is what they did. They surveyed and made 
plats, substantially like this plat that was intro- 
duced in evidence this morning, marked Defendants’ 
Exhibit ‘‘F,’’ dividing the land into five sites. We 
were operating on Site No. 2. I do not have the 
record of the fish I caught during those years on that 
site, but speaking from memory, to the best of my 
knowledge and belief, I would say that in 1905 the 
catch on that site was approximately about 150 tons 
of salmon fish; in 1906 I think was about 220 tons, 
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and in 1907 I think it was less. I think probably 
120 tons, maybe. 

Q. From your knowledge and experience as a 
fisherman and from the experience you had in fishing 
the waters in front of this Site No. 2 and from your 
knowledge of the location, state in your opinion what 
number of fish would have been caught by the de- 
fendants each year during the years 1908 to 1911, 
both inclusive, if they had been permitted to fish the 
location and had they not been enjoined in this suit. 

To this question counsel for plaintiff objected upon 
the ground that it was incompetent and irrelevant 
and speculative. 

A. Covering Sites Nos. 2 and 3 I would say on a 
general average we ought to have gone somewhere 
in the neighborhood of a couple of hundred tons, each 
year. 

Cross-examination. 
(Interrogated by Mr. FULTON.) 

I operated Site No. 2 in the years 1905, 1906 and 
1907, that is in front of it. Not under a lease from 
the Government, but in a secondary way. We oper- 
ated our own fishery right there, but we used the 
beach in drag seining, and for the use of [522] the 
beach we got the right from a man by the name of 
Stensman, who leased it from the Government. 
Stensman was the highest bidder for Site No. 2 for 
1905, and he bid for himself and not under any agree- 
ment with me. The Stensmans were interested in 
fishing down there, in fact had the ground there be- 
low the ‘‘Republic’’ wreck, now the lower end of 
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No. 2 and the upper part of No. 1, and Stensman of 
course did not want to give up his seining business 
there, and he wanted to bid in order to do so and he 
did, and in order to bid at all on the ground he had 
previously, he had to bid on Site No. 2, and he was 
the highest bidder and we leased from him during all 
those years we operated a drag seine. We made no 
attempt to put set nets in front of said site during 
those years. I was one of the bidders for the Gov- 
ernment sites when these sites were offered for leas- 
ing in 1908; that is, I think I was for the shore only. 
I think I bid for Site No. 2 in the neighborhood of 
$1,000 per year. I could not tell you the exact figure 
that Stensman bid for the lease of Site No. 2, but it 
was more than a thousand. I don’t recall whether 
I bid for Site No. 3 in 1908 or not. My impression 
is I did not, but I might have done so. Again when 
the sites were offered for lease in 1910 I think I was 
a bidder. The Government at that time offered to 
lease them again for three years. I think I was a 
bidder for Sites 2.and 3. If I remember right, I bid 
for the use of Site 2 in the neighborhood of a thou- 
sand dollars, but I do not recollect what my bid was 
for Site No. 3. If I bid at all it would be somewhat 
less than that; I think it would be considerably less 
than that. 

In the 150 tons of fish that I caught in 1905 there 
would be a few bluebacks, not many; the bluebacks 
were practically done with when we started seining 
along about the first of July, so that is almost a neg- 
ligible quantity, but there would be quite a number 
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of steelheads. The percentage of steelheads might 
be [5238] ten or fifteen per cent, some years might 
be higher than fifteen. Chinook salmon under ten 
or eleven pounds would be a very small percentage. 
We do not catch small salmon down there. 


Redirect Examination. 
(Interrogated by Mr. WELSH.) 

When I spoke of bidding for Site No. 2 in 1907 I 
could not tell you whether it was under my name or 
the name of P. J. McGowan & Sons that I made the 
bid. P. J. McGowan & Sons is a corporation organ- 
ized under the laws of the State of Washington; I 
am president and general manager thereof. If I had 
bid personally my bid would have been for the cor- 
poration, and if I had been successful it would have 
been for the benefit of both myself and the corpora- 
tion. There could not have been a corporation with- 
out benefiting myself, but I could not tell you 
whether I bid in the name of the corporation or 
whether I bid in the name of myself. 


[Testimony of Erick Lindstrom, for Defendants. ] 
ERICK LINDSTROM, one of the defendants and 
a witness on behalf of the defendants, after being 
first duly sworn, testified in answer to interroga- 
tories propounded to him by counsel for defendants, 
as follows: 
(Interrogated by Mr. WELSH.) 
My name is Erick Lindstrom. I reside at Mc- 
Gowan, Pacific County, Washington. [I am an em- 
ployee of P. J. McGowan & Sons, and my occupation 
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is that of a fisherman, having been engaged in that. 
business with said company about nineteen years 
[524] and fishing on the Columbia River during all 
of that time; I am one of the defendants in this ac- 
tion; | am acquainted with the waters lying south 
of Sand Island and in particular with the waters 
south of sites numbered 2 and 3 and Site No. L 
thereof. There is an eddy there extending from the 
upper end of the island to what is called the great 
‘Republic’? wreck, just on the lower end of Site 
No. 2. Its width is different according to the tide, 
but I think at any time—lI am sure at any time it 
extends out from 75 to 100 fathoms, that is 75 or 100 
fathoms south of the island at extreme low tide. LIL 
think I can account for what causes this eddy to be 
there, the water is not very deep there, and the water 
forcing down, if this was an ebb tide, from Baker’s 
Bay and upper river, is driving the water so fast 
into the deeper water, it backs up along this shore 
in shallow water and makes it whirl around and form 
an eddy; and the same thing with flood tide coming 
from the ocean, it forces the water so swiftly into 
deep water, in shallow water the water cannot follow 
this up, and it backs up and makes an eddy. There 
is a little bay on Site No. 2, which is a bend there, 
and this bend produces this effect, that the water 
forcing over striking that point there, runs into this 
bay, and of course that forms an eddy. 

I know where my set nets were located in 1908. 
The location was planted in six feet of water, one 
fathom, and from 75 to 100 fathoms in the water 
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from the shore, as near as I can tell, and that was 
practically true with reference to the two sites of the 
other defendants. I placed these set nets in the 
water for the purpose of catching salmon fish to use 
for canning and freezing, that is for cold storage and 
salmon packing. These salmon always have had a 
market value and always have been very valuable 
fish. These set nets were all located in this eddy I 
speak of and on the south side of Sites 2 and 3 from 
the south [525] of low-water mark, extending out 
into the river about the length of the net that we ex- 
pected to use. 

The price of salmon for 1908 was five and a half 
cents and seven cents, I think it was—I am not posi- 
tively sure. Small salmon go about five and a half 
and six, I think it was five and a half, and cold storage 
fish was seven cents, that is for fish over twenty-five 
pounds. The price of salmon for 1909 was about the 
same it was during 1908. In 1910 I think they raised 
the smaller salmon to six cents and the big salmon, I 
am pretty sure that they brought over seven cents; at 
any rate, I would not say a quarter or a half a cent, 
but they were seven cents or more. In 1911 the can- 
nery fish, what they use for canning, was six cents 
and cold storage over twenty-five pounds seven cents 
a pound. 

In the place where myself and the other defend- 
ants had our set nets and our locations, to my knowl- 
edge I know they were good places for fishing for 
salmon fish. This place is noted for catching more 
fish than any other place on the Columbia River. 
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This was away above anything that there is in the 
river that I know of. I have had experience in 
operating various kinds of fishing gear in the waters 
of the Columbia River. In my judgment this place 
was the best place for operating set nets on the Col- 
umbia River, because there is an eddy and that is just 
what we want for set nets. Furthermore, the fish 
goes into the eddy and they don’t only come like they 
do in the channel. When they are out in the main 
current they keep going up—the natural nature of 
the salmon is to go upstream; but fish coming from 
the bar, it seems like they have Sand Island for a 
sort of a resting place, and they lay around in there 
for some time, and seem to go in all directions. A 
man there with gear fit for fishing is bound to catch 
fish. There is no doubt about that whatever, and 
that is true with reference to our set nets. [526] 

Q. I want you to tell me where the place in the 
Columbia River is that is used as a general fairway 
and course by gill net fishermen in plying their voca- 
tion ? 

A. That is out where the current runs; that is 
what is called drift nets; they are supposed to drift, 
they are not supposed to go in an eddy, they are drift 
nets, and they lay out their nets and drift with the 
current. This current that I speak of is on the south 
side of our locations. 

(Witness continuing:) 

Jf I had not been enjoined by the injunction in 
this suit I would have fished my set nets for salmon 
fish to catch salmon and make money, that is what 
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our calculations were. I know of fish being caught 
in the waters south of the locations 2 and 3. I 
haven’t been much on the island there. I saw the 
island and saw two hauls made by P. J. McGowan & 
Sons who were operating in 1907, and I was watch- 
ing them make two hauls; they were operating a drag 
seine, and that is the only fishing I ever saw yee 
They got about a ton to each one of them ha: we 
have not personally seen any other fish ene Pers 
but I know from friends and parties that fished there, 
and from the catches that has been made there, and 
from the reports, it is the greatest fishing place on 
the Columbia River. 

Q. Can you from your knowledge and experience, 
and from the observation that you made or saw, the 
two hauls there made by P. J. McGowan & Sons, 
give your opinion as to the number of fish you de- 
fendants would have caught each year had you been 
permitted to operate your set nets, that is all the nets 
on the two grounds? 

To this question counsel for the plaintiff objected 
upon the ground that the witness was incompetent. 

A. Picked up about 200 tons each year of salmon 
fish. [527] 

Q. Do you know the rule, if there is any rule, as to 
the price paid, if any price is paid, by parties who 
desire to lease fishing grounds by the year, in the 
Columbia River ? A. Yes, sir. 

Q. You may state what it is. 

Mr. FULTON.—I object to that as immaterial and 
incompetent. 
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A. I know—I have not leased any myself, but I 
know P. J. McGowan & Sons have leased seining 
grounds on the upper Columbia River, on the condi- 
tions giving one-half of the entire catch for the lease, 
by furnishing the lease on the ground and the gear. 

Mr. FULTON.—I move to strike the witness’ an- 
swer aS immaterial, irrelevant and incompetent. 

Mr. WELSH.—Do you know what the rule is 
where the party simply furnishes the location with- 
out furnishing any gear? 

Mr. FULTON.—Same objection. 

A. To my personal knowledge, my brother— 

@. Do you know what the rule is, yes or no? 

A. I want to explain how the lease was made, 
which I know personally. The general rule is when 
they lease the ground only, that the owner of the 
ground has the fishing right only gets one-third of 
the gross catch, and the man that furnishes the gear 
and does the work gets the two-thirds, but on a 
valuable place—I know my brother was fishing an 
eddy and I helped him, and sometimes—that was 
in the year ’96, he caught 83 tons of salmon in set 
nets. Of course, leasing the ground from P. J. 
McGowan he furnished his own gear—it was a valu- 
able piece of property and fish was there, and he 
could catch them with a set net, and he got two cents 
less, on the market value, for the gross catch. 

Q. What was the market value at that time? 

A. They were about five and six and a half cents. 
[528] 
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Q. That would be practically one-third that you 
paid for the use of the ground? A. Yes, sir. 

Q. Is that the general market value? 

Mr. FULTON.—I object to that as leading and 
suggestive. 

(Question withdrawn.) 

Q. State what the general annual market value 
of grounds for fishing locations, such as the defend- 
ants had, would be worth. 

Mr. FULTON.—I object to that; the witness is in- 
competent. The testimony is irrelevant. 

A. The market value, you mean with reference to 
our set net locations there ? 

Q. Yes. A. For each year? 

Q. Yes. A. The price of the fish for 200 tons? 

Q. One-third of the price of 200 tons of fish each 
year, is that what you mean? A. Yes, sir. 

Q. Do you know of anything that I have forgot- 
ten, Mr. Lindstrom, that I ought to have asked you 
about? A. No, I don’t. 

Q. With reference to these different sites, known 
as Government sites on Sand Island, are you familiar 
with the waters of the Columbia River immediately 
joining and south of that? A. Yes, sir. 

Q. With reference to Site No. 1, what can you say 
with reference to that, regarding whether or not it 
would be practical to operate a drag seine in front 
of it? 

A. I would not tackle it myself, unless I could use 
part of No. 2 ground that lies in between No. 1 and 
the great [529] ‘‘Republic’’ wreck. 
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Q. Why couldn’t you fish in front of Site No. 1 
alone? 

A. The current is laying so close to the breakers 
there, there would not be time or chance to get the 
net in with any current that would set towards the 
ocean, towards those breakers, it would not give the 
man time to get the net in before you took a chance 
of losing your life and your gear. 

Q. Did you see the Columbia River Packers’ Asso- 
ciation operating in 1911, their drag seines? 

A. I did. 

Q. Where did they operate, in front of what site? 

A. No. 2. 

Cross-examination. 
(Interrogated by Mr. FULTON.) 

The Columbia River Packers’ Association did not 
put their seines out while I was there. I did not see 
the seines laid out; they laid it out on Site 2 and was 
working there. When the net was in the water it 
was not in front of Site 3 at all. They laid it out on 
Site No. 2 and was working there. I watched them 
and saw them, saw that. I wanted to see the en- 
gineer, and I saw them have the net in the river in 
front of Site 2; where they laid it out I could not 
tell you, I was not there. The net was on Site No. 2 
when I saw it; it was drifting down towards the 
‘‘Republic’’ wreck. I did not see where it was put 
out. I saw them hauling it in. 

I have been working for P. J. McGowan & Sons 
for the last eighteen or nineteen years, something like 
that. I have run seines for P. J. McGowan & Sons 
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on the upper Columbia River and lower Columbia 
both, foreman of the grounds. They ran on the 
[5380] Jetty Sands in 1911; ran on the Hogsback 
from Tongue Point. JI also seined on the Tenasill- 
hee Island. Tenasillhee is further up the river, and 
we have the same back current up there and the 
same eddy, although it is a little eddy there. The 
river does not run as swiftly there as it does at Sand 
Island, because it has two channels there, the Cath- 
lamet Channel and the main channel. I don’t think 
it runs so swiftly there. 

I helped put out the locations of the defendants, 
P. J. Coyle, myself and the engineer of the boat; the 
boat was McGowan’s gasoline boat; we had the loca- 
tions on the gasoline boat. Coyle and myself had 
made the locations and built the buoys, and they were 
placed on the boat by us and the assistance of others. 
At the time we made these locations and buoys Coyle 
and I were working for McGowan on a salary. Mc- 
Gowan furnished the material to make the buoys. 
The engineer was also working for McGowan. Mc- 
Gowan was not present at the time the locations 
were made. I never paid for the launch and I never 
fished either of these locations myself; neither did 
Coyle to my knowledge, and neither did McGowan, 
but we hired a couple of men from Chinook. I don’t 
know who paid them, I did not. I don’t know 
whether Coyle paid them or not. I don’t know how 
long these men fished; I don’t think they were fish- 
ing very long; I don’t know how many fish they 


604. Columbia River Packers’ Association 


(Testimony of Erick Lindstrom.) 

caught and I never inquired how many fish they 
caught, and I never inquired how long the set nets 
were operated. I never heard of anybody operat- 
ing a set net in front of Sand Island and I don’t 
know whether set nets were ever tried there. I 
never inquired whether set nets had ever been tried 
there; never made any inquiry in that regard from 
anybody; but I think if I had been allowed to oper- 
ate these set nets I would have caught 200 tons which 
would have been worth about $26,000. I do not 
think that I would have made $26,000 alone. I am 
basing my [531] estimate upon the theory that I 
had the exclusive right to all of Sites 2 and 3 and 
to all of the waters in front of them. My idea was 
to operate the set nets not over 75 fathoms long, but 
I do not know how long the set nets were that were 
operated by the men IJ employed. I do not know 
where the men that I employed got their nets; they 
had the gear there on hand; I suppose they got them 
there. I must have been busy at something else at 
that time. The reason I did not inquire how much 
fish I caught there was that the locations were there 
and these men were hired for looking after these 
locations more than for fishing. We did not intend 
to start that soon, that early, for the reason that the 
ground on Sand Island is better fishing the latter 
part of June, July and August. There are more fish 
at that time because the waters get clear, but that is 
not the only reason. We cannot catch fish in muddy 
water in the set nets, they are the same as gill nets; 
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but it is better for gill net fishing in muddy water in 
daylight. 
Redirect Examination. 
(Interrogated by Mr. WELSH.) 

It has been proved that our fish nets and locations 
were taken out by the Columbia River Packers’ As- 
sociation. I could not say whether they drove our 
men away that we had watching. I know that they 
came back to the cannery after some more buoys, 
that is to replace the ones that were taken away. 
They were up there for some more anchors and buoys 
to place in the place of those taken away. I didn’t 
go down with them to plant them. [532] 


Recross-examination. 
(Interrogated by Mr. FULTON.) 

The locations were taken away before we were 
ready to fish. They were not fishing from May the 
first—I don’t know just exactly when we put the 
locations in there. J don’t know how much fishing 
they did there. 

Q. You had men there fishing from the first of 
May up until the time the plaintiff took the buoys 
out? A. The men were there. 

Q. You put these buoys in the first of May, 1908? 

A. I cannot remember just when we put them in. 

Q. It was early in the first of the fishing season? 

A. I could not remember who put the locations 
down there, but they were in the fishing season. 

Q. It was in the fishing season, was it? 

A. Yes, sir. 
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Q. How does it happen that you can remember 
anything in your favor, but when I question you 
your memory is awfully bad? 

A. It ain’t so worse. 

Q. It might be worse, I admit, but do you remem- 
ber if you put any locations in there? 

A. I remember that. 

Q. Was it in the month of April or February ? 

A. It was somewheres in the latter part of May, L 
guess. 

Q. Latter part of May; the fishing season opens 
when ? A. Opens the first of May. 

Q. The 1st of May. Then you didn’t put them in 
the Ist of May? 

A. I cannot just remember; I told you that I can- 
not remember when we put them in there. 

@. But you did put them in there in the month of 
May? A. Iam pretty sure it was in May. [583] 

Q. The testimony shows they were taken out the 
21st of June, 1908? A. Yes, sir. 

Q. These men you had fishing were fishing from 
the 1st of May, sometime during the month of May, 
up to the 21st of June, didn’t they ? 

A. I don’t think they did; they wasn’t hired to 
look after that. 

Q. Didn’t you swear not five minutes ago that you 
hired the men to fish these nets ? A. Not in May. 

Q. When did you hire them? 

A. They were there before they started to seine. 

Q. When did you hire these men—you sit there 
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and tell me you don’t know when you hired these men 
to operate your set net? 

A. I didn’t hire them myself. 

Q. You swore awhile ago that you did. 

A. No, I didn’t. 

Q. You did not? A. No. 

Q. All right. You say now you did not testify 
awhile ago that you hired, or ‘‘we’’ hired some men? 
. “We” did. 

That 1s you? 

. We all three were in company. 

. You knew they were hired ? Ame AAESeSir. 
. Sure you did. You hired them, didn’t you? 

. Yes; well, that is ‘‘we.’’ 

. You said one time you did not hire them, and 
another time you said ‘‘we’’ did. 

A. We did. [534] 

Q. You were one of the three that hired them ? 

A. Yes, sir. 

@. You knew they were hired? A. Yes, sir. 

Q. When was it they were hired? 

A. My recollection, which is not so bad, is that I 
think it was in May or June, somewheres around 
there. They were not there from the time the buoys 
were planted there. They were only there a few 
days; what days that was I cannot just recollect. 

Q. You do not want to remember very well, do 
you? 

Mr. WELSH.—I object to the question, it is not 
fair. 
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Mr. FULTON.—Q. I say, you do not want to re- 
member ? 

A. Well, I cannot remember when those men were 
there. 

Q. You have no idea? 

A. They were there before the buoys were taken 
away from there. 

Q. Nobody asked you that; do you remember how 
long they were there—you hired them, didn’t you? 

A. The men were there; I don’t think they were 
there over a week. 

Q. You do not think they were there over a week? 

A. I don’t think so. 

Q. Still you think you hired them some time in the 
month of May? 

A. (Hesitating.) Well, I have said now, again, 
that I don’t remember whether it was in the month 
of May or the month of June, I cannot remember 
that; I didn’t put those things down and I cannot 
remember. [535] 


Redirect Examination. 
(Interrogated by Mr. WELSH.) 

The only thing that I know the men came back 
there and told us the buoys were taken out, some of 
them, I don’t know how many. They came back 
for more material to put in new ones. They did not 
tell me who took them out, but their opinion was the 
same as others testifying, that the Columbia River 
Packers’ Association took them out. I don’t know 
whether the Columbia River Packers’ Association 
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made any threats about killing anybody that at- 
tempted to operate these nets. I don’t know 
whether there was any general rumor with reference 
to that. 

Thereupon the defendants rested. 

The plaintiff thereupon called the following wit- 
ness on its behalf: 


[Testimony of W. A. Latourell, for Plaintiff. ] 


W. A. LATOURELL, a witness on behalf of the 
plaintiff, after being first duly sworn, testified in 
answer to interrogatories propounded to him by 
counsel for the plaintiff as follows, to wit: 
(Interrogated by Mr. FULTON.) 

I live at Troutdale in the State of Oregon; I have 
lived around Troutdale about forty years; all my 
life. I am forty-one years of age. My business is 
that of a fisherman; I set net and drift both, in the 
waters of the Columbia River. J have been engaged 
in that vocation about twenty-five years, ever since 
I was large enough to row a boat, both in operating 
gill [586] nets and set nets in the Columbia 
River. A set net is made of the same material and 
in identically the same manner as a gill net. Differ- 
ent size mesh are sometimes employed and different 
size twine but this is also true of set nets. The fish 
are taken by set nets only by being gilled therein, and 
it is not used as a drag seine and is employed at a 
fixed point; it is stationary. You have to have an 
eddy to set them in, where the eddy meets the cur- 
rent; where the current comes around some point and 
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the eddy back flows. You set your net between the 
current and the eddy—between the two waters where 
the outside current comes around and your eddy 
comes back and you set the net in between them. 
That is about the only place you can hold them; 
probably you could set them down further in the 
eddy. The object of this is, you could not get any- 
thing to hold the net, you could not hardly put 
enough anchors on, and in the next place you would 
not take the fish; if it did, the first would be taken 
right out of the lines. A set net must hang loose, 
and if a set net is placed in the current or any place 
where the meshes are drawn taut, it will not take fish. 
It must be in a place where it hangs just normally 
to catch fish; if it is drawn too tight it won’t take 
them. In order to catch by set nets you must have 
muddy water to catch them in the daytime, but at 
night-time you can catch them in clear water. The 
reason for this is, the fish see the net and don’t go 
into it, and a set net will not catch any fish in the 
daytime in clear water. 

If I am not mistaken, I think the waters clear up 
in the Columbia River about the tenth of July, so 
that from that on we don’t get anything in the day- 
time. I am the owner of a set net location and I 
don’t know of but one better location than mine on 
the Columbia River; that one is called the ‘‘ Butler 
Eiddy’’ and is operated by the McGowans. I lease 
most of my eddies. I have two eddies that I pay 
$75 per annum for; the other one, I don’t [537 | 
know who it belongs to, I just use it. I think I have 
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as good a set net location as there is on the Columbia 
River, with the exception of the one at Butler eddy, 
and I have been operating my set net locations off 
and on for twenty years, I guess—yes, twenty-five 
years. I operate one set net in each eddy. 

I have been down to Sand Island and I examined 
it for the purpose of ascertaining whether or not set 
nets could be successfully operated there, but I did 
not give it any consideration or examination, I just 
looked it over for the purpose of ascertaining 
whether or not set nets could be operated there suc- 
cessfully. From my knowledge and experience as 
a set net operator I do not think there could be any 
fish caught there in a set net, for the reason that the 
tide is too swift. From my experience, you take 
water where it is running from—well, you might get 
fish in water running two miles an hour, but I don’t 
think you could catch them hardly in that, and where 
the water runs anything over that, you don’t have 
any success in fishing. I don’t think set nets could 
be operated in front of Sand Island because the tide 
would be too swift; it would draw the net too swift 
and the meshes would draw up; and another thing, 
I don’t believe you could hold a net there with the 
current they have there; and you take where the 
water is running so swift, if a fish strikes the net it 
would be drawed so he would not gill anyhow, and 
so I don’t believe, in my estimation, they could catch 
a fish there. I do not think they could catch any 
fish if the net were sitting parallel with the current. 
I never tried mine that way and I don’t see how they 
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could. JI saw no eddy such as could be used for set 
net purposes in front of Sand Island. It looked just 
like a straight beach to me; there were no points 
where the water swirls around. The beach is prac- 
tically straight, but there might be a little alcove, 
but not to amount to anything; it is practically a 
[538] straight beach. When I was there it was 
flood tide. 

In my judgment, the waters in front of the south 
shore of Sand Island would not be worth anything 
for set net purposes. 


Cross-examination. 
(Interrogated by Mr. HADLEY.) 

I have done all of my fishing on the Columbia 
River and Sandy River. My experience has been 
confined to drift nets and set nets. I never operated 
a fish trap; I have been on different drifts with drift 
nets, but all set netting was in the same place. I 
do not know how many set nets I have operated, that 
would be mighty hard to tell, but I have operated a 
good many. I have fished three of a season, then 
I have done some winter fishing. My operations 
were thirty miles above Portland on the Columbia 
River. I do not know how far that is from Sand 
Island. I have never fished in the neighborhood of 
Sand Island, but I have been there several times 
and on the island once. I was there last Thursday 
of last week; that was the first time I was ever on 
the island; that was the time I made the examination 
I spoke of in my direct examination. JI went there 
at the request of the plaintiff to look at it; we were 
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on the island about three hours, I guess, and the tide 
was flooding. It was ebb tide when we first went 
there, and flooding when I came away. I was oppo- 
site the great ‘‘Republic”’ wreck; I was on the shore. 
We ran down outside of the island and landed on the 
beach. I simply stood on the shore and looked out 
over the waters and studied the conditions from the 
shore. I know nothing of Sites 1, 2 and 3 on Sand 
Island excepting what I was told. When I was 
standing there watching the waters, I think, if I re- 
member right, it was on Site No. 2, but I could 
[539] not tell you what part. It was right in front 
of the old wreck and during the three hour period 
that I was standing there I made up my mind that 
a set net could not be operated in those waters. I 
was enabled during that time to tell the action of 
the waters at all times at that place. I mean to say 
that on the south side of Sand Island there is a kind 
of a bay at the upper end and that is away above 
where we were. I don’t think that the south side 
of Sand Island is of crescent shape; but I would 
eall it a straight shore; there might be a little angle, 
but if there is it is very little. I meant to be un- 
derstood as saying that there was no eddies in the 
waters in front of the island while I was there. I 
do not know how often the tide ebbs and flows 
ina day. J never fished on Sand Island and have 
had no experience in tidal waters. All I know 
about it is the way the river runs, the tide just 
Seemed to come in and go out, and that is all there 
is to it. I have fished for twenty-five years, yet I 
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do not know how often the tide ebbs and flows in 
twenty-four hours. You can tell from the shore 
whether there was an eddy in front of the island; I 
would not have to take a boat or go out to see. I 
think by standing there three hours I could deter- 
mine with certainty whether or not there was an 
eddy in front of such island. It is simply a straight 
current flowing back and ebbing out. I could not 
tell you what the conditions would have been when 
the tide was flowing out at its highest. I saw that a 
set net could not be operated in those waters because 
the current is too swift for it. I doubt whether you 
could hold a net there or not. You could anchor it 
so you could hold it if you had strong enough 
weights, but in the next place in a swift current it 
would not take fish, because it draws the meshes of 
your net too close together they will not catch and 
draws them so tight they will not gill. If we had 
a net here we could see that. Take [540] a lead 
line here and a cork line here, it is bound to draw 
the meshes, stretches them out, closes the meshes 
up. In an eddy there is a whirling condition of the 
water but not where we fish. We set our net at the 
dividing of the current and the eddy, where the two 
currents meet, that is where we put our net. You 
don’t have to have an anchor outside of the net. We 
tie it in the inside and it will lay out right there. I 
have never fished in tide water and I know nothing 
about it. You could not set your net with the cur- 
rent, you have to set the net between the current 
and the eddy; that is the only place you can handle 
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a set net with any success, and if there is any such 
place on Sand Island the net can be operated there, 
but I did not see any while I was there. I have tried 
to operate a set net where there was a current. I 
have tried to force them, put the entire net out in 
the current, but I didn’t have no success with it. 
It would draw the inside so tight the net would not 
fish any place, and I would have to take it up again. 
That was in the current above tide water. In set 
net fishing in the upper Columbia we cannot fish in 
clear water in daytime, but as quick as it gets dark 
we catch them. We only get about five hours fish- 
ing a certain part of the summer—about six hours. 
It gets light after three o’clock; after three o’clock 
you might as well go in, can’t catch a fish. I do not 
know anything about the condition of the water at 
Sand Island as to its being clear or muddy. It might 
be a perfectly good location for set nets, but if it is 
I did not see it. When I was there they could not 
put a set net in. 

The set net location that I leased belongs to the 
Gordon Falls Water Power Company. Thomas F. 
Ryan of Oregon City is president, and I pay him $75 
per annum for the two eddies. During the year 1911 
I got only about three tons of fish, it was a poor 
year. During the year 1910 I think I [541] 
caught between nine and ten tons. I don’t remem- 
ber what I did get the year before that. I don’t 
know anything about the number of fish at Sand 
Island. I never tried setting a net parallel with the 
current. I do not think it would work successfully. 


616 Columbia River Packers’ Association 


(Testimony of W. A. Latourell.) 

If you catch a fish the minute it draws on the end 
your fish is gone. If your mesh are too large the 
fish won’t gill, and you cannot catch a fish with the 
net straight up and down the river; you would not 
get one fish. 

I am not in the employ of the plaintiff and never 
have been. The plaintiff did not pay me for going 
there to make this examination. I simply went 
down. A friend of mine was running the cannery 
and he wanted me to go down with him. I went 
down at the request of Mr. Reed, an employee of the 
plaintiff. He told me he wanted me to go down 
there to look at the ground so I could be a witness in 
this case. 

One of my set nets is about two miles above Bridal 
Veil Falls on the south side of the river, and the other 
one is about two miles above that. [542] 


[Testimony of H. R. Reed, for Plaintiff. ] 

H. R. REED, a witness on behalf of the plaintiff, 
after being duly sworn, testified in response to in- 
terrogatories propounded to him by counsel for 
plaintiff as follows, to wit: 

(Interrogated by Mr. FULTON.) 

My name is H. R. Reed. Iam at the present time 
running a cannery for the Columbia River Packers’ 
Association at Rooster Rock, in Multnomah County, 
State of Oregon, and am manager of the cannery for 
the Columbia River Packers’ Association at that 
point. I have been such manager for about 12 
years. I have followed the fishing business for 
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about 10 or 12 years, something like that, some set 
netting and gill netting. I have given these mat- 
ters my consideration at that time, at least I thought 
I did, anyway. I have had experience in operating 
set nets and observing the manner of their opera- 
tion, off and on for 10 years. I would not be positive 
as to the time. My experience has been confined to 
the upper Columbia River. The character of water 
necessary in which to operate a set net is what is 
known as an eddy. That is a dividing line, where 
the two currents come together, that is an eddy; the 
current on that division line would be where we 
would set out nets. These eddies are formed gen- 
erally by a point or something projecting from the 
shore and thus forms an eddy. We get on the divid- 
ing line between the two currents. A gill net anda 
set net are identical so far as their construction is 
concerned, and the only way that a set net can catch 
fish is by gilling them, and they are only used that 
way, and are entirely dissimilar from a drag seine. 
In the operation of a set net, it ought to hang slack. 
If you put a strain on it, it won’t fish, for when a 
strain is put on the net the net meshes will close 
together and it would be like a plank in water; fish 
would run against it but there would be no chance 
of them getting caught. If a fish were gilled in 
[543] a set net and the set net was in a swift cur- 
rent, they would pull the fish out. I have been on 
Sand Island, and I have examined the waters in front 
of Sand Island on the south shore. I would not con- 
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sider the beach in the form of a crescent; I would 
consider it a straight line. 

Q. State in your opinion whether or not there is 
any point south of Sand Island suitable for set net 
purposes, or that a set net could be used there. 

To this question, counsel for defendants objected 
on the ground that the witness has not shown him- 
self competent. 

A. It don’t look favorable to me. There is alto- 
gether too much current there; no eddy that I could 
see. J was all along the island and in the waters 
in front of it, too. Set nets will only catch fish dur- 
ing muddy water, but not daytime, but at nights. 
It must either be dark or muddy water in order to 
catch fish in a set net. The seasons in which the 
Columbia River, that is the upper Columbia River, 
is clear is generally the latter parts of the season, in 
July—the latter part of July and August, and dur- 
ing that time a set net can be operated successfully 
in the night-time only. 

Q. What, in your judgment, Mr. Reed, would be 
the value of the use of the waters in front of Sand 
Island on the south side, per annum, for set net pur- 
poses? 

To this question, counsel for defendants objected 
for the reason that the witness has not shown himself 
to be competent to give an opinion. 

A. Why, there is no value at all. 


Cross-examination. 
(Interrogated by Mr. HADLEY.) 
I am in the employ of the plaintiff company, and 
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manager of one of its canneries. The cannery is 
located at Rooster Rock, in Multnomah County, 
State of Oregon, a point that is called the upper 
[544] Columbia River. I do not know just exactly 
what they do consider the dividing line, I have 
always heard it called upper and lower river, and I 
don’t know what the object is. I don’t know where 
they quit calling it the upper river and call it the 
lower river; probably, the mouth of the Willamette, 
Tam not sure. My fishing operations have been on 
the upper river. Sand Island is on the lower river. 
I would not say, but it may be possible that the 
upper river is so called because it is above the flow 
of tide water. For the last 12 years, my work has 
been in the cannery. Before that, I fished 10 or 12 
years, off and on, but not steady. IJ was fishing for 
P. J. McGowan & Sons up in that country, both gill 
netting and seining, set net and wheel fishing, in 
fact all kinds of fishing. I do not remember how 
many set nets I operated. I must have set netted 
for four or five years steady. In my judgment, you 
must have an eddy for a set net, and that the mesh 
must hang slack in the water. I think most assur- 
edly that the current will pull the fish out of the net 
if the net is drawn with the current, if the current 
is strong enough. Fish are not always traveling 
with the current. I have always understood they 
ran up and down. They do not go with the tide, 
although I don’t know as to the tide water, I never 
fished there. 


Q. If it is true that fish in the tide waters run 


620 Columbia River Packers’ Association 


(Testimony of H. R. Reed.) 

with the tide, and if the net is drawn by the action 
of the current and the fish are caught by their gills 
in the meshes of the net, why will not the action of 
the current drive the fish into the mesh rather than 
pull him out of it? 

A. If they are traveling with the current? 

Q. Yes, traveling the same way the net is drawn. 

A. I don’t know that the net is drawn that way. 
The tide is different from the current, I don’t under- 
stand this tide business, the directions the fish run. 
[545 ] 

Q. The tide is a flowing of the water? 

A. Yes, but I don’t know which course the fish 
are following. 

Q. Suppose they do follow with the flowing of the 
tide. If that is the method of running, and if the 
net is drawn with the current, and the fish as he 
goes is caught in the meshes of the net, then will not 
the force of the current drive him into it rather than 
pull him out of it? 

A. It might have a tendency to drive him clear 
through or cut the meshes and let the fish out en- 
tirely. 

Q. He would be tangled up in the net so he would 
not be likely to get out. 

A. I never saw them tangled that bad, they gener- 
ally break out. I never had any success set netting 
in swift current; I could not say as to the tide. 

Q. How many times have you been on Sand 
Island? 


vs, H. S. McGowan et al. 621 


(Testimony of H. R. Reed.) 
A. Never on the island but once; passed there two 
or three times. 
. When were you on the island? 
A. About a week ago, I think. 
Q. What day? 
A. It was on Thursday, I believe. 
Q. 
A. 


&Q 


Thursday of last week? 
Thursday of last week, I think that is the day; 
I would not be positive. 

Q. I wish you would locate:the day. 

A. It was Friday. 

Q. Friday, the 19th of April? A. Yes, sir. 

Q. How did you happen to go there? 

A. I went there with other parties, Mr. George 
was along. I went there for the purpose— . 

Q. Mr. who? 

A. Mr. George. (Continuing:) —looking over the 
ground to see if I could find a suitable place for a set 
net. [546] 

Q. Mr. George asked you to go? A. Certainly. 

Q. What did you do when you got there? 

A. We looked over the ground, looking for a suit- 
able place for a net; I was not able to find one. 

Q. What ground? 

A. South side of Sand Island. 

Q. Where were you standing when you looked it 
over? A. Along the beach, south side end. 

Q. What time of the day were you there? 

A. We left Astoria I think about eight o’clock in 
the morning, if I remember, and I imagine it must 
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have took about an hour to run over there, and we 
left there— . 

Q. You think you got there about nine o’clock? 

A. [imagine so. 

Q. What time did you leave? 

A. It must have been about twelve, maybe one, 
half past twelve probably. 

(). You were there about three hours then? 

A. Yes, something like that, maybe a little over 
three hours. 

Q. What was the condition of the tide? 

A. The tide? 

Q. Yes. 

A. It was coming in when we were on the shore. 

@. Coming in when you first got there? 

A. No, the tide was out then. We were in the 
launch running along the shore, in the launch. 
When we got on the shore the tide was coming in. 

Q. You went down in a launch in the first place? 

A. Yes, sir. 

@. Where did you start in with the launch? 

A. Started in at Astoria. [547] 

Q. I mean the launch when you went down the 
shore. 

. Started in at the head of the island. 

. East end? A. Yes, sir, east end. 

. You went clear to the east end, did you? 

. Yes, sir. 

. How far south did vou go? 

. Went clear down as far as I wanted to go, down 
as far asthe breakers. I don’t know what place they 
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eall it, below the ‘‘Republic’”’ wreck. 

Q. You went down below that? A. Yes, sir. 

Q. How near the shore were you? 

A. Well, I don’t know what the distance, we was 
four or five hundred feet, I should imagine, three 
hundred feet, it would vary. 

Q. When going down or coming back? 

A. Both. 

@. How far were you from the main current of 
the river ? A. From the main current? 

Q. Yes. 

A. I thought we was in it, I don’t know. It seems 
to me it was strong enough where we was. 

Q. You do not know where the main channel of the 
river is? 

A. I know where the big boats were running, away 
out, I don’t know how far it was. 

Q. How far were you from that? 

A. I don’t know how far it was, long ways to where 
the ships run. 

Q. You went down the island there just as the tide 
was finishing its ebb, did you not—the last of the out- 
going tide? A. Yes, I imagine so. [548] 

Q. From what you saw there—have you ever stud- 
ied the action of the tides there, or anywhere else? 

A. No. 

Q. You are entirely unfamiliar with tidal action? 

A. Yes, sir. 

@. Then you do not know whether with the flood 
or the highest of the ebb tide, whether or not the 
waters would sweep around the upper end of Sand 
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Island, and out towards the main current or channel 
of the river. You do not know anything about that, 
do you? A. Sweep around the— 

Q. Sweep around the end, around through Baker’s 
Bay and around the end of the island and be thrown 
out to the current of the river in the center of the 
ship channel? 

A. I didn’t notice it was doing it that day. 

Q. You saw the tide when last going out? 

A. Yes, sir, and when coming in. 

(). When the water is coming with a great rush 
with the ebb of the tide, if it should rush around the 
end of the island and strike out diagonally towards 
the center or main channel of the river, and then be 
thrown back towards the shore of the river, you do not 
know anything about that? 

A. I know I did not see anything like that when I 
was there during that time. 

Q. If you had been there when the flood of the ebb 
tide, so to speak, was on, and if you had seen the 
water making that kind of course, and then bound 
back to the shore and then back again, wouldn’t that 
have created an eddy or number of eddies over that 
surface between the main current and the shore? 

A. I could not say it would. 

Q. What would it have done? 

A. Simply straight course from up the river along- 
side the island. 

Q. What you saw was a straight course? [549] 

A. Yes, sir. 

Q. It was the last flood of the tide next to the shore? 
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A. I could not understand that there would be any 
difference between the first and the last. 

Q. You do not think there would be any difference ? 

A. No, I could not say there was. 

Q. So far as you know you think the last flood of 
the tide would be just as swift and strong as the last 
ebb? 

A. Possibly not as swift, but I saw nothing much, 
the direction of the run of it. 

Q. Wouldn’t the great volume of water rushing 

around the end of the island—what would be the ef- 
fect of that, would it immediately turn and run 
straight down the shore, or would it be pushed out 
across here ? 

A. I think it would run down the shore. 

Q. You think it would swirl] around and follow the 
shore? A. Yes, sir. 

Q. So you think it would flow around the corner of 
the island with a great speed and that it would imme- 
diately turn and follow parallel with the shore ? 

A. That is my notion of that place. 

Q. You say the shore of Sand Island is straight ? 

A. Yes, it looks straight to me, perfectly straight. 
There might have been a little bend over there on the 
east end, there was one little bend, if I remember 
right, small bend. 


Q. Are there any little bays on the south side of 
the shore? 

A. None that I could see; almost a straight beach. 

Q. Now, if you were to draw a line from the east- 
erly end of the shore, to the westerly end of the shore, 
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you would keep practically along the beach, would 
you, all the way down? 

A. Excepting along a little bit of point that sticks 
out, I don’t know just how far it was from the east 
end, but not a great distance; there is a small point 
extends out there. [550] 

Q. You say there was no indentations—no crescent 
form to the south side of the island at all? 

A. It didn’t look so to me; might be a little crook 
in it, but nothing to amount to anything. 

. That is the only time you were ever ashore? 
. That is the only time I was ever on the island. 
. Now, you think that you saw no eddy there? 

. | know I saw none. 

. You know that you saw none? 

. I saw no eddies. 

@. You are not able to say if you had sat em fOr 
twenty-four hours watching the action of the tide, 
whether you would have seen eddies or not? 

A. I see no reason why I would; I never seen them. 
The tide would have run one way or the other and 
have run the same way— 

Q. If you know nothing about the action of the 
tide, how do you know you would not have seen a 
change in the condition? 

A. I never knew it to run crossways of the river; 
either runs up or down. 

Q. You know something about the flowing of 
water, don’t you? A. Yes, sir. 

Q. Don’t you know if the water strikes the shore 
in a certain way it may be wrecked and be thrown 
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back ? A. In some places. 

Q. How often does the tide ebb and flood? 

A. Twice a day, I suppose. 

Q. Twice in 24 hours? 

A. JI: think so, I believe that is the idea. 

Q. What do you know about that? 

A. That is the way I understand it. I said I 
didn’t know but very little about tides. 

@. You have never watched them? A. No, sir. 
[551] 

Q. That being tidal location, and this being tidal 
waters, and you never have operated in tide waters, 
and never have been there before except during the 
three hours that you were there on shore, do you now 
undertake as an expert to testify here that there is no 
eddy in those waters and never is? 

A. I say I could not see any. 

@. You say you did not see any during those three 
hours ? rae | 

A. I saw no eddy or any chance where I thought 
there could be an eddy. 

Q. The water was comparatively quiet at that 
time ? 

A. That is for the tide running in and out? 

Q. The water was comparatively quiet, wasn’t it? 

A. It was swift, it was coming in. 

Q. What do you call swift? 

A. I eall anything you could not set net in, for in- 
stance running three or four miles an hour; I call 
that all swift water. 

Q. That is, the water was running three or four 
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miles an hour? A. Yes, I think so. 

Q. Right at the shores? 

A. I would not say that. 

Q. You stayed there until flood tide again? 

A. Yes, sir. 

Q. Did it run three or four miles an hour then? 
A. I don’t know, I imagine it was running that 
way. 

Q. Now, wasn’t there a time when there was prac- 
tically no current either way? 

A. A short time, possibly. 

Q. Do you know? 

A. Well, I have always understood there was a 
slight— 

Q. You were there, weren’t you, then? 

A. I might not have noticed it exactly. It was not 
standing perfectly still, but I presume at one time it 
stands still a [552] few minutes. 

Q. The truth is, Mr. Reed, you were taken over 
there by Mr. George, the president of the company 
that employs you? A. Yes, sir. 

Q. For the purpose of looking at that situation in 
order to come here and testify ? 

A. J suppose so. 

Q. They told you so, didn’t they? A. Yes, sir. 

Q. They told you that is what they wanted you to 
do? A. Yes, sir. 

Q. They took you from the upper river, a man who 
never had any experience in tide waters, had never 
seen Sand Island before? A. Yes, sir. 

Q. And asked you to go there and stand there for 
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three hours and then come here and give your opin- 
ion that a set net could not be operated there ? 

A. They wanted to know how that compared with 
set net locations I had seen. 

Q. That is, on the upper river? 

A. On the upper river; and if I could see any 
places that looked favorable for set net purposes. 

Q. You could not see any? 

A. No, sir, I could not. 

@. You were present with Mr. George during the 
time you were looking at it? 

A. Some of the time. 

Q@. And you were with Mr. Reed also—who was the 
other man—Mr. Latourelle? A. Part of the time. 

Q. That was your purpose there ? A. Yes, sir. 
[553] 

Q. To look at it and see whether vou could testify 
in your opinion that there would be no eddies there 
in which you could operate set nets? A. Yes, sir. 

Q. Now, isn’t it a fact, Mr. Reed. that you were 
looking at that matter largely through the eyes of 
your employer? DENSI: 

Q. That is what you were there for, wasn’t it? 

A. What is that? 

Q. You were there for that purpose? 

A. I was there looking for it, through his instruc- 
tions, to look over the ground, to see for myself, and 
T was not influenced by him or any other man. 

Q. You were there at the request of your em- 
ployer ? 

A. Certainly, it was at the request of him. 
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Q. You say a set net must be operated in muddy 
water ? . 

A, Yes, or dark water—during the night is all 
right in clear water. 

Q. What do you mean by dark water? 

A. You could not operate a set net in daytime in 
clear water with any success. 

Q. Do the fish see at night? 

A. I don’t know; I don’t think they can see as well 
as they can in the daytime. 

Q. You can catch them in clear water at night? 

A. Yes, sir. 

Q. What was the condition of the water in front of 
Sand Island as to being muddy or clear? 

A. When I was there? 

Q. Yes. A. It was muddy. 

Q. Then it would be good water for a set net? 

A. Yes, the water was all right. [554] 

@. Did it look as swift—you say you saw no eddies 
there ? 

A. Yes, I could not see any place for a set net; the 
water was all right so far as the clearness or muddi- 
ness was concerned. 

Q. Now, to be perfectly fair, Mr. Reed, don’t you 
think if you were to stay there for a period of 24 
hours and watch that water during the whole 24 
hours’ period, or stay there for a week or a month, 
that you would be better able to tell the condition 
there than you are now? 

A. No, I don’t think that J would. 

Q. You do not think you would? A. No, sir. 
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Q. You think three hours was enough? 

A. I don’t think the current or tide would run any 
different if I had stayed there for 20 years, that 
would run just the same there, up and down the 
river. 

Q. If you were there for 20 years you would not 
know any more about it than you could watching it as 
the tide was going out and as it was coming in? 

A. I know it would certainly run the same direc- 
tion unless Sand Island changed or went away, be- 
cause it would not run different. 

Q. When were you fishing with the set nets of 
which you spoke? 

A. In what is called Butler’s eddy. 

Q. When, I say. 

A. Let’s see, about ’88, I think, or ’89, somewheres 
around there; I don’t remember just the time I 
started. 

Q. What is your age? A. My age is 42. 

Q. 1888 was 24 years ago? 

A. Yes; I have been fishing ever since I was 11 
years old. 

@. Where were those nets? 

A. They were right there near McGowan’s Can- 
nery on the upper river, right near the cannery. 

Q. In Washington or Oregon? [555] 

A. No, the first net I ever fished was in Oregon 
when I was 11 or 12 years old. 

Q. When did you quit fishing with set nets? 

A. When? 

Q. Yes. A. Along 1906, I think—’96. 
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Q. You were fishing in Oregon or Washington ? 

A. The last fishing I done was in Washington, set 
netting. 

Q. 1896 was the last year you fished with set nets? 

A. I think so. 

Q. Sixteen years ago? A. Yes, sir. 

Q. That was on the upper river? A. Yes, sir. 

Q. And you never fished at any other time in tide 
water ? A. No, sir. 

(Witness excused. ) 

Mr. HADLEY.—We now move to strike out the 
testimony of this witness, and the former witness, the 
entire testimony, for the reason that they are both 
shown to have had no experience in fishing in tide 
waters, or in the operation of set nets in tide waters, 
and at such locations as this on Sand Island; that 
both are entirely unfamiliar with the action of tide 
waters, and therefore incompetent to give an opinion 
as to the conditions at Sand Island. 

Mr. FULTON.—We resist that motion. If it pre- 
vails, we will insist that the testimony of all the wit- 
nesses called by the defendants in this case, who never! 
operated in front of Sand Island, be also stricken 
out by the same logic. [556] 

[Testimony of R. A. Hawkins, for Plaintiff. | 

R. A. HAWKINS, a witness on behalf of plaintiff, 
after being first duly sworn, testified as follows: 
(Interrogated by Mr. FULTON.) 

I heard Mr. McGowan when he testified that the 
south side of Sand Island is in the shape of a cres- 
cent. This is not so. The shape is comparatively 
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shown on Exhibit ‘‘F.’’ It is just like the lines as 
shown on that exhibit. The south shore is practi- 
eally straight. This map, Defendants’ Exhibit ‘‘F”’ 
shows practically the line of the shore as it is and 
has been for the last five or six years, something like 
that. I am familiar with Sand Island. I have 
known it for about 20 years—25 years; I am familiar 
with gill netting and set netting. Within my knowl- 
edge, there has never been a set net operated south of 
Sand Island. The character of water necessary in 
order to catch fish in set nets is, I should judge, you 
would have to have slack water, and the water would 
have to be muddy. Some years, the water in the Co- 
lumbia River is clear from around the 25th of June 
and some years to the Ist of July, and from then to 
the 10th, asarule. It differs according to the freshet 
in the Columbia River. From May Ist up until about 
the 25th of June, the waters in and around Sand 
Island are generally muddy, as a rule, and is best 
suited and adapted for set net fishing, if possible. 
In order to operate a set net successfully, you have 
to have practically still water, I should judge what 
little experience I have had. There is no point in 
front of Sites 2 and 3 where such condition exists. 
It is impossible to fish with a set net in that locality. 
I heard the testimony of Mr. McGowan when he 
gave his theory of the waters rushing in from 
Baker’s Bay around, crossing the main ship channel 
of the Columbia River. The facts, as I understand 
them, are, namely: Well, the first of the flood comes, 
it [557] comes gradually, it comes right up that 
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beach, it gradually increases, flooding about,—I 
should judge, about an hour before high water. 
Then after high water she turns and roars out, comes 
right down the beach; it is impossible for us to seine 
on top of high water, or even half tide at certain 
times, because we lose our seines; they would be 
swept out to sea. The current on full tides runs 
stronger; on neap tides not so strong. Take the 
average speed of the current, it must go five or six 
miles an hour past Sand Island, and, in my opinion, 
a set nef could not exist there at all. The corks 
would all either be under or your under line would 
be on top of the water if it was not rocked heavy 
enough down, and if it was rocked heavy enough 
down it would zigzag, and it would be impossible to 
gill any fish. It has been tried there by McGowan’s 
men; they were there three or four days with one 
and could not catch a fish. 

Now, in regard to Site No. 1, I consider it as good 
ground as there is on Sand Island, taking it differ- 
ent years—the average years. It is not a very large 
ground, that is, it is not a very large fishing place, 
but they fish it with small seines. J have had con- 
siderable experience there. Hanson and Olson had 
that ground in 1908, 1909 and 1910, and during those 
years there was one year there I think they put in 
30 or 40 per cent more than No. 2 and 3 put in. 

Q. In operating it did the operators use the ground 
of Sites 2 and 3? 

A. Well, there is a little piece of No. 2 extends 
from the ‘‘Republic’’ down to No. 1, but I had con- 
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siderable experience there. We got Mr. Hanson 
and Olson, they wanted to give Mr. McGowan some 
of their fish one day and I would not stand for it, so 
I told them they could not fish that part of the 
ground if they were going to give their fish away. 
So he said, all right, he was going to do it, and he left 
own ground and fished his own ground, but he got just 
as many, if [558] not more; he shortened his 
Seine, and I think he improved. So I went down 
and told Hanson there was no use of him and I hav- 
ing any racket; he could fish the ground and if he did 
not give us his fish he could not trespass on our 
grounds, use our force or scows, and we compro- 
mised. He said he did not care whether he fished 
our grounds or not, that he was doing just as well. 
That is the way that turned up. He started his seine 
from at Site No. 1, and landed them on Site No. 1, 
and he continued doing this for over a week, and dur- 
ing that time he did as well, if not a little better than 
he did before. He was very independent about it, 
didn’t care whether he went back on No. 2 or not. 

Q. Now, do you know how the catch of salmon 
with a set net on a given location compared with the 
drag seine on the same location, and where each 
could be used, where it is possible to use either one 
on the same location, how is the comparative catch? 

A. There is none; there is no comparison. 

Q. You heard Mr. McGowan state in his judgment 
set nets would catch about 70% of what— 

A. They would not catch seven, they would not 
catch two per cent; in fact they would not catch 


636 Columbia River Packers’ Association 


(Testimony of R. A. Hawkins.) 
any fish, and Mr. McGowan knows it as well as any- 
one. 

Q. Did you ever know of anyone operating a set 
net with the current? A. With the current? 

Q. Yes. A. No, sir, I never heard of it before. 

Q. What effect would the current of the river in 
front of Sand Island have on the set net if it were 
anchored with the current? 

A. Well, it would—in my estimation it would put 
it just end on—it would close the meshes and take it 
right upstream. [559] 

Q. In that condition would the net catch any fish? 

A. Impossible. 

Q. How about gill netters using that ground out 
there where these set nets were supposed to be? 

A. They use it just the same as we do, turn-about. 

Q. How many comes down the river? 

A. Certain parts of the year they come whenever 
they see us catching a few fish, they come in there 
and watch us, and when we catch a ton of fish or so 
they come on the beach and throw their net on the 
boat and pull out. 

Q. State whether or not in your judgment these 
buoys that Mr. McGowan and his employees placed 
on this ground could be maintained there any appre- 
ciable length of time. 

Mr. HADLEY.—That is objected to as immaterial 
to the issue now being heard. 

A. They could not be maintained at all. When 
we went over on the island the first year they put 
them in there, they were scattered for miles before 
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we got there. We were accused of taking them out, 
which was not so. The gill netters plied from one 
place to another, some way below the ‘‘Republic’’ 
and some way up to the west end of Sand Island 
where the gill netters had dragged them up. 

Q. During the time the water is clear in the Col- 
umbia River, which you say occurs after June 25th, 
when do the gill netters generally operate, mostly? 

A. They operate mostly night-time; that is, when 
the water is clear; they fish a good deal at night- 
time, but whenever there is any fish around they 
pick up one or two salmon, whether clear or not. 
They come in on Sand Island and they lay there 
inside the ‘‘Republic’’ by the hundreds, and just as 
soon as they get an opportunity and see a few fish, 
they run right in on the beach, they come and throw 
their net out [560] and drift up or down, accord- 
ing to the tide. There is a very few drift two hours 
after flood tide, because they have to stop, and we 
have to stop, on account of the tide, it is too strong 
a current. We very seldom fish for two or two and 
a half hours after flood tide. We very seldom fish 
on the first of the ebb. We have to wait two or 
three hours after the first of the ebb. 

Q. You say the fishermen—the gill netters snagged 
the buoys McGowan put out? 

A. Yes, they pulled them all over. 

Q. Were there any objections made to them by 
fishermen? A. Yes, lots of them. 

Mr. WELSH.—We object to that and move to 
strike it out as immaterial. 
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Mr. FULTON.—Q. Now, were you down on Sand 
Island at the time Mr. Latourelle and Mr. Reed were, 
who were witnesses here? A. Yes, sir. 

Q. Did you notice the condition of the water and 
the current in front of Sand Island and that vicinity 
at the time they were there? A, Yesmici 

Q. Is there any change in the current and condi- 
tions of the current of the waters in front thereof 
any time during the fishing season, than what it was 
at that time as to the current being different—the 
condition of the waters being favorable or unfavor- 
able for set nets? 

A. The only difference is on full moon tide and 
neap tide. On full moon tides the tide run—in fact, 
on full moon tides there is probably a week, around 
a week, in full moon tides, we don’t catch fish enough 
to supply the camp; we have to quit fishing. We do 
not quit exactly, we go out and try to catch a few; 
lots of times we never catch a halfaton. [561] 

Q. Assume, Mr. Hawkins, Mr. Latourelle should 
have stood on that beach for 24 hours, would the con- 
ditions in front there have changed from what it was 
during the time they were there? 

A. No, sir, they could not have changed any, the 
tide just floods in and ebbs out, there is all there is 
to it. 

Q. They would not have received any different in- 
formation had they stayed there for 20 years? 

A No, sir. 

Mr. WELSH.—I object to that as leading and ecall- 
ing for a conclusion. 
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Mr. FULTON.—I will withdraw that. 

Q. State whether or not the conditions that then 
existed and were shown to the witnesses Latourelle 
and Reed would have changed any had they remained 
there over several or more tides? 

Mr. WELSH.—That is objected to as eet and 
calling for a conclusion of the witness, and invading 
the province of the Court. 

A. I think if they had stayed there until the first 
of the ebb that they would have went away disgusted 
entirely, because the first of the ebb comes down 
there pretty strong, right through there, and if they 
had waited an hour longer they would have seen a 
strong flood tide. 

@. Would there have been any more favorable con- 
ditions developed for the operation of the set nets? 

Mr. WELSH.—Same objection. 

A. No, I think not. 


Cross-examination. 
(Interrogated by Mr. HADLEY.) 

I live at Ilwaco; I am superintendent of the Colum- 
bia River Packers’ Association on the Washington 
side. That comprises all the jurisdiction in my ter- 
ritory, all that is over there in the line of traps— 
superintendent of traps, seines, and gill nets. It 
covers all the territory in the State of Washington, 
in the lower [562] river, and includes Sand 
Island. I have been in the employ of plaintiff ever 
since 98. I have acted in the capacity of such 
superintendent ever since, and I have been fre- 
quently at Sand Island, and I say that Sand Island 


640 Columbia River Packers’ Association 


(Testimony of R. A. Hawkins.) 

is not a crescent shape, not that you can notice at 
all. There are no bays, not a sign of a bay, no 
curvature to the shore, not to amount to anything 
that you would notice. You can walk along the 
beach as far as you want to and see the tide going 
and coming, and just the same if you should look 
out 100 feet or 200 feet, no difference to me; I never 
Saw any difference. The only set net J ever saw 
operated south of Sand Island was the one that Mc- 
Gowan had there. I saw it there. JI do not know 
how long it was there, I should judge, a week or two 
weeks, somewheres around there, and I was there 
when he operated it. The reason I happened to be 
there was that I made it my business, and I went 
there to see what they were doing. I was there 
several times. The water is muddy there some- 
times. It is not muddy most of the time. It is 
muddy most of the time; it clears up about the 25th 
of June, and from that to the 10th of July, and then 
to the 25th of June the water is sufficiently muddy 
for set net fishing. The fishing season opens on the 
1st of May, and so far as the condition of the water 
as to being muddy or otherwise is concerned, it 
would be good from the 1st of May to the 25th of 
June. If set nets could be fished there, it would be 
about two months that a set net could be operated, 
and that would be at night-time after the 25th of 
June. I don’t think a set net could fish at any time. 
I think if a set net could be operated there, the 
water would be all right for catching fish up to the 
25th of June. The water would be clear, but it 
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would be too strong, but if it could be fished at night, 
the water would be suitable for that purpose. A set 
net cannot be operated in a tide like that. There 
should not be much tide; there should be slack water 
for a set net to fish. There is slack water at every 
tide, but only lasts a few minutes, when the tide is 
[563] slack. It don’t stay slack very long down at 
the mouth of the river, especially the first of July 
when the freshets come. The period you call slack 
water would cover an hour and a half, something 
like that before it turns. J should judge you should 
have still water in order to operate a set net, not 
more than two miles an hour, something like that. 
An eddy is practically still, for the reason that the 
tide does not run there, and the tide goes up and 
where there is bays, or anywhere the water goes 
in and forms, and the tide goes by. An eddy is a 
whirling condition of the water, it passes by, goes 
straight by, and where the bay is inside, the force 
of the tide goes outside of it. I say that it is impos- 
sible to seine there at times, because of the condition 
of the tides. If a set net were anchored there it 
would not catch fish at such times as you are able to 
use drag seines. The current would be too strong. 
We can fish on strong tides, but cannot fish on the 
first of the ebb, or two hours after the first of the 
flood. 

Q. During the time that you are fishing, why 
wouldn’t a set net catch the fish? 

A. There would be no set net there. 

q. Can’t you anchor a net so it would stay? 
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A. You might rock it down, but there would be no 
way for the fish to go in, it would be impossible; the 
tide is so strong every mesh would be closed. 

Q. You set the net diagonally with the current? 

A. No, sir; if you set the net diagonally with the 
current it would not catch the fish; if you set it cross- 
wise with the current the tide there forces every- 
thing closed, just the same way as if vou put it end 
down. Your cork line would go down and your lead 
line would come up; I have seen that tried lots of 
times. 

Q. By anchoring it perpendicularly with the tide, 
why would it close? [564] 

A. It is impossible to anchor a set net there and 
have the meshes square where the fish go in, where 
there is such a strong current. 

Q. Fish can strike the mesh and be held without 
being entirely closed? 

A. The mesh won’t be square where the tide is, it 
is impossible. You cannot put a set net out there 
and have it square where you have a running tide. 

Q. How many fish did those nets catch there? 
You were not about their catch, were you? 

A. Yes, I was there all the time, practically every 
day. 

Q. While Mr. McGowan’s nets were out there? 

A. When his nets were there? 

Q. Yes. 

A. I was not there but very little first. I was 
there alittle. We had a net fishing our grounds, No. 
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3. I was not there much when McGowan was sein- 
ing. 

Q. When his set nets were there? 

A. Yes, I was around there. 

Q. How much were you there? 

A. I was there—oh, I must have been there three 
or four days. 

Q. You say they did not catch any fish? 

A. No, sir, according to the men that were run- 
ning the net. 

Q. You don’t know yourself? 

A. Yes, I asked if he caught any fish. 

Q. Did you know yourself? 

A. No, I never seen them take any. 

Q. What time of the year were they there? 

A. They were there somewheres in June. 

Mr. WELSH.—Q. You never lifted the nets, did 
you? A. No, siz. 

Mr. HADLEY.—Q. Was it the very beginning of 
the fishing season? 

A. I don’t think it was. [565] 

Q. It was before the fish began to run? 

A. I think they figured on getting there just a 
little before we did, but we were there as soon as we 
saw they were going to molest us; I think that was 
the proposition. 

Q. The fact is there were very few fish running at 
that time? 

A. I do not remember, I do not know whether any 
fish were running at all or not during that time. 

Q. You do not know? 
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A. I cannot remember; might have been and might 
not have been. 

Q. If the fish had been running there you would 
have been there, with a Seine. 

A. No, sir, the water was muddy and we cannot 
catch fish when the water is muddy. 

Q. Why has muddy water anything to do with it? 

A. When the fish hit the seine they turn around 
and go back to sea. It is then we gill net, or any- 
thing like that. 

Q. If they see the gill net, why don’t they turn 
around and go back to sea? 

A. They cannot see the gill net when the water is 
muddy. 

Q. Don’t they see the drag seine? 

A. No, sir, we have them pounded and just the 
minute they hit it they turn and go back to sea. 

. Isn’t the muddy water some difficulty for either 
net? A. No, it is different, we tend our nets. 

Q. Can’t you attend a set net? 

A. Yes, but a set net won’t catch fish in clear 
water. 

Q. You set them at night? 

A. Yes, because it is dark. 

Q. If it catches them at night, then it must be val- 
uable for catching fish even in clear water, isn’t it? 

A. No, sir, the set nets won’t catch fish in clear 
water. 

Q. Not even at night-time? [566 | 

A. Yes, it will catch fish in clear water in the 
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night-time, because it is dark, but it won’t do it in 
the daytime. 

. Why don’t you answer the question? 

» I did: 

- You said it would not do it? 

. L thought you said daytime? 

. I said night-time. 

. Excuse me. I was on Sand Island with Mr. 
Reed and Mr. Latourelle last Friday. We were 
there a little longer than three hours. I think if 
they had stayed a little longer they would have seen 
a stronger current, but they would not have seen an 
eddy. It is impossible to see an eddy there. There 
is no eddy on the south side of Sand Island before 
the ‘‘Republic.’’ I have never seen any, and I have 
lived there 20: years, nor any other man. 

Q. Then, all these men who have testified that 
they have seen eddies, they have lied? 

A. I don’t know what they call an eddy. 

@. There must be a wide difference of understand- 
ing between you as to what is an eddy, or else some- 
body is mistaken? What is an eddy? 

A. Well, an eddy is a place where the tide rushes 
by and forms about a point where it goes around a 
point, and in that point is what they call an eddy. 
There are very few eddies I ever saw that would ex- 
tend more than 100 or 200 feet, because if it was 
the tide would gradually work in there. 

Q. Doesn’t the water rush around the upper part 
of the island? 

A. No, sir, it goes right straight up. 
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Q. Straight up? 

A. Why should it rush around, why should the 
tide back up around? 

Q. With the ebb of the tide, how about it? 

A. With the ebb of the tide divides it, besides at 
the head of the island one goes down Baker’s Bay 
and the other comes down in [567] front of Sand 
Island. 

Q. Then, there must be a strong current there, off 
of the south shore? 

A. Yes, on the south side there is no water on 
the inside. 

Q. That current is thrown out towards the center 
of the river? 

A. No, sir, comes down past the island. 

Q. Isn’t the east end of the island diagonal to the 
general portion of the island? 

A. No, sir, it is practically straight all the way 
down. 

Q. Slopes to the southwesterly, doesn’t it? 

A. It runs pretty nearly east and west, very little 
difference there. 

Q. The east end of the island, what direction does 
it run? A. The tide? 

Q. Iam talking about the end of the island. 
What the direction is, easterly shore of the island; 
what way does it run, east or west, north or south? 

A. You mean the tide on the east end of the island? 

Q. I mean the island itself. What course does the 
shore take? 

A. It is practically east and west, I should judge. 
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Q. I asked you what direction the east end of the 
island runs—what direction does that shore take, 
does it take a north and south course? 

A. No, it goes right out—it is right in line with 
the head of the island; probably goes out east. 

Q. The east end of the island goes out east? 

A. The tides go out from the east end. 

Q. This island called Sand Island runs in a general 
direction from east to west, does it not, the long way 
of the island is from east to west? A. Yes, sir. 

Q. The south shore runs practically from east to 
west? A. Yes, sir. [568] 

Q. This island has an east end? A. Yes, sir. 

@. What direction does the shore of that east end 
take, does it run north and south ? 

Q. You go down to the Cove; there is a place they 
call Oklahoma. 

Q. Where is that? 

A. That is right across from Fort Canby, that is 
where it empties into Baker’s Bay. The tide runs 
out at the east end from Baker’s Bay. 

Q. What is the shape of the east end of Sand 
Island? 

A. It is practically north and south, pretty near. 

Q. Now, that is what I have been trying for ten 
minutes to get you to say; but it does slope to the 
southwest ? A. It slopes to the southwest ? 

Q. Yes? 

A. I don’t see how it could slope to the southwest. 

Q. It slopes from the northeast to the southwest? 

Mr. FULTON.—You mean, starting from the 
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southeasterly end, you mean it slopes to the north- 
west ? 

Mr. HADLEY.—From the northerly end slopes to 
the southwest. 

A. There is not much slope; you walk down the 
island, and I can show you by the diagram. 

Q. Iam only judging by the maps I have seen. 

A. Which way do you mean? 

Q. The general direction of the east end of Sand 
Island is what? ; 

A. Here is the east end (indicating on plat). 

Q. What is your answer to the question? 

A. The east end is just a little point here. 

Q. It is practically a cape, then? 

A. Yes, a small place, just gradually runs around 
this way. 

®. But what is the distance, would you say, across 
the shore of the east end of the island? 

A. Oh, it is—right on the point I should judge two 
or three [569] hundred feet, 200 feet, something 
like that. 

Q. At flood tide that point breaks the current? 

A. Sir? 

Q. At the ebb tide that point breaks the current? 

A. Ebb tide comes right down past here and goes 
out, and it gradually goes down here a little (indi- 
cating) for about an hour, I should judge, or an hour 
and a half, then turns around and runs back out. 

Q. This easterly end of the island breaks the cur- 
rent of the ebbing tide and divides in two parts. 

A. Yes, practically. 
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@. Now, where does the tide that breaks on the 
south go? 

A. Why, it practically goes right down the island, 
the tide is so strong it don’t affect it. 

Q. Wouldn’t the force on this end of the island 
throw the water out towards the current of the 
river? A. Has no effect at all. 

Q. Some goes straight down? 

A. Some goes straight down. A man laying out a 
gill net comes way down there and comes right to the 
‘“‘Republic’’; I have done it thousands of times; it 
goes right down the island. 

Q. You say the only difference between the condi- 
tions as they existed on the day you were there with 
Reed and Latourelle is the difference between full 
moon and neap tides? A. Yes, sir. 

Q. What kind of tide was it that day? 

A. That day I think it was probably—it was low 
water at—well, I should judge about half and half, 
it was not quite neap tide yet. 

Q. What do you mean by neap tide? 

A. When the tide don’t run out, that is, on the bar 
when it don’t—there is an eight feet tide and a nine 
feet tide, and a seven foot tide and a six foot tide, 
you see. A neap tide is only [570] a small tide, 
that would be a six foot tide, or a five foot tide. 

Q. The full moon tide is a big tide? 

A. Yes, nine feet—nine feet five. 

Q. You say that was full moon tide that day? 

A. No, sir, I did not. 

Q. Have you any interest in those sites and those 
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grounds off Sand Island? 

A. No, sir, I have none whatever. 

Q. You have no prospective interest in the result 
of this litigation? A. Sir? 

Q. You have no prospective interest in the result 
of this litigation ? 

A. No, sir, I haven’t a bit of any kind. 

Q. You are simply employed by the plaintiff and 
have no personal interest in these locations what- 
ever ? A. I didn’t understand the first word. 

Q. Employed? 

A. Yes, I have been employed for years with them. 

@. You have no arrangement with the plaintiff by 
which you are to share in the result of this litiga- 
tion 2 A. No, sir, never had. 


Redirect Examination. 
(By Mr. FULTON.) 

Q. In answer to a question propounded to you by 
Judge Hadley you pointed on this map, Defendants’ 
Exhibit ‘‘F,’’ and said that gill nets put in the water 
here would run right down along the line; what do 
you mean by here (indicating)? Do you mean that 
a gill net placed in the water at the easterly end of 
Sand Island— A. They come right here— [571] 

Q. Wait a minute. (Continuing.) Placed at the 
easterly end—over in front, that they would drift 
right straight along in front of the island? 

A. They would come right out here—they would 
even come up to here (indicating). 

Mr. WELSH.—Q. You mean the east end of the 
island ? . 
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A. Yes, sir. They throw the net out at the east 
end, their buoy probably in 25 feet or 30 feet of 
shore, maybe less than that, and they drift all the 
way: down here. 

Q. In front of the island? A. Yes, sir. 

Q. About 25 feet from the shore? 

A. Yes, sometimes they have to go in near, not to 
pick up one end and in order to keep from coming in. 

Q. How often have you seen that done? 

Mr. WELSH.—Objected to as immaterial. 

A. Thousands of times while I was around there. 


Recross-examination. 
(By Mr. HADLEY.) 

Q. How were they operating those boats that 
drifted down there; do they have drags for the 
boats? A. Drags? 

@. Yes, for the nets? A. Drags? 

Q. Yes, I don’t know what else to eall it. 

A. Do you mean, did they have a net? 

Q. Something that dragged on the bottom? 

A. All gill nets are leaded in order to keep the bot- 
tom lying down. 

Q. If they are in this shallow water they would 
drift out in that way— 

A. That water is not shallow there. 

Q. Next to the shore? 

A. Not very,—not so very; if they are in on the 
shore itis [572] shallow there, but it is not out at 
the outer end. 

Q. Is it not true that these boats were drifting 
down there because they were wanting to fish in there 
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and they arranged what they called the ‘‘coyote’’ 
method of dragging them'in there ? 

A. There is no coyete method up there whatever. 

Q. Maybe you know it by some other method; that 
is the name Mr. McGowan gave me; I don’t know. 
The fishermen do fish in that way ? 

A. The fisherman comes and throws his net out 
there whenever he wants to. 

Q. You say the boats would drift down next to the 
shore ? 

A. Yes, sometimes they would be on the outer end 
of their net. 

Q. Suppose they set them further out in the river, 
where would they drift? 

A. They would gradually go down. It all de- 
pends on the current, whether strong tide, or the 
wind; the wind generally has a little to do with the 
tide. 

Q. They would drift with the main current? 

A. As a rule, yes. 

Q. Anyway outside of this ground the set nets 
were on? A. It is right on the ground. 

@. These set net locations are right in the main 
current of the river? 

A. The set net locations in the main current? 

Q. Yes? 

A. No, they are not in the main current; I don’t 
think they were in the main current. 

Q. These gill netters would drift towards the main 
channel ? 
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A. They drift in the main channel and drift all 
over. 

Q. Where is the main current and channel of the 
river at that point? 

A. Well, there are practically two channels, one 
goes towards [573] Astoria and the other comes 
up this side. 

Q. Which side? A. Abreast of Sand Island. 

Q. Now, south of Sand Island, where is the main 
ship channel ? 

A. The main ship channel is quite a ways south of 
Sand Island. 

Q. How far out? 

A. Well, I see ships going by there—oh, outside of 
the length of the net; there are lots of times when 
they are going up to the mills. 

Q. Give us your best guess. 

A. Three hundred or two hundred and fifty fath- 


@. About 1,800 feet out? <A. Yes, sir. 

Q. Fifteen to eighteen hundred? 

A. Yes, sir, plenty of water there for any ship. 

Q. These gill netters if they set out in the river 
will naturally drift down that current? 

A. Yes, sir, they drift right down. 

T have heard what is known as the coyote method 
of gill netting. These are operated only in a 
shallow place on some mud flat. J never observed 
any fishermen indulging themselves in the coyote 
method in front of Sand Island. The set nets were 
in the main drift of the gill netters, practically right 
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in their drift. There are practically 3,000 gill nets 
on the lower Columbia River. This is right in the 
main drift. Of course, they have got other drifts, 
and got many of them, but they drift right over the 


ground where the outer buoys of Mr. McGowan’s set 
nets were located. 


Recross-examination. 
(By Mr. HADLEY.) 

Q. How is it that they drift there, as you state, be- 
fore they drift into the channel? 

A. The channel goes on out. [574] 

Q. The channel does not reach to the shore? 

A. Yes, the channel practically goes pretty well up 
to the shore,—not exactly the channel, it is water; 
the water—there is good water there all the way 
down. 

Q. I understood you to locate the channel about 
1,500 feet out from the shore. 

A. That is where the ships go. 

Q. That is not a strong current? 

A. I don’t think it is any stronger out there than 
it is 100 fathoms this side. 

Q. Isn’t it true that a current like that falls within 
certain boundaries and the water forms a sort of a 
bank and does not have the velocity of the center of 
the stream ? 

A. No, sir; I think about one of the strongest 
places is in between the ‘‘Republic’”’ and where Me- 
Gowan had his set net; I have been there with the 
launch and could not hold her there with anchors. 

Q. Between the ‘‘Republic’’ and the shore? 
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A. That is where McGowan had his set nets. 

Q. It set there all right, didn’t it? 

A. Yes, but we had to get up steam pretty quick, 
that is we got our engine going, we were afraid we 
were going into the breakers. 

Q. The set nets sat there? 

A. He never had a set net there; he had his buoys 
there. He only had one set net out that I ever knew 
of ; that was way out at this end; he was afraid to go 
down on the other end. 

Q. It was the buoys you refer to? 

A. Yes, sir. I don’t think he ever had a set net 
there that I saw. He had buoys. 

Q. Did you verify the complaint in this case for 
the plaintiff ? 

Mr. FULTON.—I object to that as incompetent, 
irrelevant and [575] immaterial, and I instruct 
the witness not to answer unless he wants to, because 
itis a familiar rule of law that you cannot ask a wit- 
ness concerning a writing unless you refer the writ- 
ing to him. 

Mr. HADLEY.—You may answer the question. 

A. Do I have to answer that? 

Mr. FULTON.—Not unless you want to. 

A. I won’t answer. 

Mr. HADLEY.—Q. Didn’t you swear when you 
brought this action and verified the complaint that 
the defendants were maintaining set nets on that lo- 
cation down there? 

A. That I said set nets were there? 

Q. Buoys and set nets? 
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Mr. FULTON.—I object to that question; the 
writing is the best evidence. A witness cannot be 
examined concerning a writing unless presented with 
the writing; it is unfair, and the Judge knows that. 

Mr. HADLEY.—Q. You do not know whether the 
complaint in this case—then you do not know 
whether the complaint in this case alleges that the 
defendants were maintaining set nets there or not, do 
you? A. No, sir. 

Mr. HADLEY.—That is all. 


Redirect Examination. 
(Interrogated by Mr. FULTON.) 

Q. Did McGowan ever attach any web or set net 
to the two buoys? 

A. I will answer that this way. I don’t know 
-whether McGowan—there was a man named Sankala 
had a piece of seining web, but it was about four 
fathom seining web, it was to a buoy, and below that 
was one piece of gill net, but I don’t think it was 50 
fathoms, no, I know it was not that, I think there was 
one hundred feet, and the two ends of the set nets 
were tied to [576] it, up and down stream; that is 
all they ever put out to my knowledge; I was around 
Baker’s Bay there all the time. 

Q. The two ends of the net were never fastened to 
any stationary object or anchored? A. No, sir. 

Recross-examination. 
(Interrogated by Mr. WELSH.) 


Q. A few moments ago you testified that we did 
not catch any fish in our net. 
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A. According to your own testimony, your own 
men, yes, sir. 

Q. And now you mean to maintain that we did not 
have any set nets there that would catch fish? 

A. No, sir, I did not. 

Q. Is that so? 

A. I said there was one buoy up there with one 
piece of seine on it. 

Q. That is all? 

A. No, sir, there was one set net. 

Q. No other set nets that were in before they were 
completed, fully completed? 

A. Never saw one. 

Q. Were you out there with the fellows who pulled 
up the buoys and destroyed the nets? 

A. No, sir, I was not. 

Q. You did not assist them in taking them up? 

A. No, sir. 

@. You do not know then, for sure, excepting from 
hearsay ? 

A. I was there the day before, there was nothing 
there then. 

. Did you examine each net? 

A. I stood on the shore, and there was not any- 
thing there whatever. 

Q. Then, is it any wonder they did not catch any 
fish 3 

A. The fishermen had taken al] out to sea practi- 
cally,the day [577] before we got there. 

Q. You mean to say that the fishermen were drift- 
ing at that season of the year? 
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A. Yes, took y setty nearly all of them out before 
we got there; I Jon’t think we took out more than 
two or three, I don’t think so. 

Q. This was what time of the year? 

A. In June. 

@. You mean to say there were thousands of fish- 
ermen drift netting at that time? 

A. I didn’t say there were thousands drifting. 

Q. About how many men were using drift nets and 
drifting in that territory at that time? 

A. Quite a few; the water was muddy. 

Q. What do you mean by quite a few? 

A. There must have been a hundred around there. 

Q. You mean to say they had commenced and were 
drifting, and they used to drift there and get their 
nets caught in the buoys and pulled out our buoys; 
our fish nets? 

A. Yes, sir; I didn’t see the fish nets, Just the 
buoys. 

Q. The nets remained there; they didn’t pull them 
out ? 

A. I didn’t see them get on it; they only had one 
net there; I didn’t see them get on them. 
| Q. Did you say we did not catch any fish? 

A. That is what your men told me. 

Q. Then you next say we had a net—how many 
fish nets did we have out there in the water? 

A. I only saw one. 

Q. You only saw one? A. Yes, sir. 

Q. Then, is it any wonder we did not catch any 
fish ? 
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A. If you cannot catch any with one, what can you 
eatch with nine; [578] if you could not catch a 
fish with one you could not expect to do so with nine? 

Q. Not when people were pulling them out. 

A. We never touched them up to that time; the gill 
netters took them out before we got there. 

Q. Didn’t you testify in the prior hearing that you 
pulled them out as much as three times? 

A. I will admit after fishing started. I think they 
put them in after we pulled them out once. 

Q. At that time you testified you pulled them out 
something like three times? 

A. I am not sure whether three or two or one 
time. 

Q. When does the fishing season start? 

A. The Ist of May—that was after we started, 
somewheres around the Ist of July. 

Q. Then, will you swear that while our fish nets 
were in there that the fish were running in any quan- 
tities at all? 

A. I told you I don’t know anything about the fish 
running at that time, I cannot remember whether the 
fish were running thick or running at all. 

@. When you people went on the ground you saw 
our buoys there? 

A. We saw one or two of them, I don’t know how 
many. 

Q. You knew they belonged to McGowan ? 

A. I thought they were McGowan’s. 

Q. You went right in there like highwaymen and 
proceeded to take them out? 
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A. No, sir, put our seine out, drifted down and 
caught them, they came ashore and were taken out 
that way. 

Q. Simply paid no attention at all to the rights of 
these defendants ? 

A. We had to seine, what else could we do? [579] 

[Testimony of K, Polson, for Plaintiff. ] 

EE. POLSON, a witness called on behalf of the 
plaintiff, after being first duly sworn, testified in re- 
sponse to interrogatories propounded to him, as 
follows: 

(Interrogated by Mr. FULTON.) 

My name is E. Polson; I reside at Brookfield in 
Wahkiakum County, Washington. I have lived 
there since 1874. My business is operating set nets 
and gill nets and I have been doing that steadily for 
the last seventeen years. During that time I have 
operated both set nets and gill nets. I have been 
operating such appliances at a point below Jim Crow 
Point; that is about half a mile below the Brookfield 
cannery, and somewheres about twelve miles from 
Astoria. The tide flows there at all the times, and 
full moon and new moon we have about a nine foot 
tide there. | have been operating set nets there for 
the last seventeen years, making it my regular busi- 
ness. The best places that I have found any place 
is a regular eddy where the set net stands still, and 
there you can get fish; and if you go outside where 
there is a strong current—I have tried different ways 
—you cannot get nothing there, and that has been 
my experience for the last seventeen years. I am 
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acquainted with Sand Island on the Columbia River. 
I am not much acquainted there, but I have been 
down there. I have been there and around the 
island but I am not much acquainted with the depth 
of the water; I don’t know that. I am acquainted 
with the waters on the south shore of Sand Island, 
and I know there is a strong tide there all the time, 
and I have seen the waters there and know set nets 
could not be worked there. You cannot put a set 
net out in the current, for you would never catch 
anything in it. The reason for this is that it must 
be the same there as up above where I am fishing. 
I ean catch nothing in the strong [580] current, 
because there is too much strain on the net, and if 
you set the net up and down a little the meshes will 
close and no fish will get into it. I have tried that, 
too. 

Q. Now, from your knowledge and experience in 
operating set nets on the Columbia River in the tidal 
waters thereof, during the last seventeen years, tell 
me what in your judgment would be a fair price to 
pay for the use of the waters in front of Sand Island 
for the sole purpose of operating a set net. 

A. I could not tell you that, because they would 
not be worth a great deal, because the net wouldn’t 
do much good there, you might catch a fish there on 
the turn of the two tides, on top of high water and 
on low slack, you might catch one or two fish there; 
that is all you would catch. What it is worth all the 
season I could not tell you. 

Q. Is it worth anything? 
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A. It would not pay a man to attend to it. 

(Witness continuing:) 

To catch fish in set nets in the daytime you must 
have muddy water, and if you don’t have muddy 
water you won’t catch any in the daytime, but you 
will get them at night. Generally speaking, we have 
clear water in the Columbia River the latter part of 
July or the middle of July. We usually have clear 
water about that time. It commences to clear up 
and from then on to the end of the season we have 
practically clear water. 

@. What effect would the current have on the set 
net if it should be attached to two buoys, a set net 
say 75 fathoms in length, placed across the current 
in front of the south shore of Sand Island? 

A. The current is too strong, the net will bind up 
too much, just the same as a board, and the fish won’t 
go into it; if they do get into it the current will take 
them right out. [581] 

(Witness continuing:) 

Sand Island on the south shore is a straight island 
exactly where it comes down to the ‘‘Republie,”’ 
there is a little bend there, but there is a tide coming 
each way, and if they call that an eddy I don’t know, 
but I call it a tidal rip; the two meets and it goes 
down in here. There is no eddy but a tide rip, that 
is what it is. There are no eddies in front of the 
south shore of Sand Island. An eddy in which to 
operate a set net there must be some kind of a point 
from end of shore what sticks out, anything with 
some kind of a point what sticks out, and that forms 
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an eddy and makes back water, and that makes an 
eddy, but where we have a straight shore along any- 
where it don’t make any eddy. Where it forms a 
little bit of an eddy and sticks out there you can put 
a set net in and it will stand still; you will get fish, 
but outside of that you won’t get fish, and you get 
outside you won’t get nothing, but get your set net 
in the eddy and you will get fish; I tried it. These 
eddies are all downstream from the point of the 
land. The curve goes around and around and it 
forms a regular center in there and the water stands 
still. You can put a stick of wood there and it stays 
there for hours and never goes out for half a day 
unless the wind blows it out. You might put a few 
set nets in the water off from the shore of Sand 
Island there, but if you get anything you will be 
lucky. You can put a set net anywheres; if you get 
anything in it, that is the next thing. But in front 
of Sand Island it would be no good. 


Cross-examination. 

(Interrogated by Mr. HADLEY.) 

Brookfield is about twelve miles from Astoria, and 
I guess it might be ten miles down to Sand Island, 
so far as my judgment. I have fished pretty nearly 
all the way down to Sand [582] Island; I haven’t 
set net but have been drifting down for the last year. 
I used to fish down there with gill nets. My set net 
operations were at Jim Crow Point. Jim Crow 
Point is about half a mile below the cannery, and 
that is about twelve miles to Astoria, makes it about 
twenty-two miles from Sand Island. We havea tide 
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there every day. I have operated set nets during 
the last seventeen years, sometimes one, sometimes 
two and three, but no more than three, and I have 
eaught many fish in set nets, according to how the 
fish run. Sometimes don’t get many and sometimes 
get quite a few. They are not like gill nets, they 
set there and if the fish. come it is all right. You 
catch fish in set nets in an eddy; you cannot catch 
them in strong current with a set net. The current 
is always too strong in the Columbia River up where 
I am, you cannot catch anything there. You want 
still water for set nets; the water is most always still 
inaneddy. I have been a good many times at Sand 
Island and come down the river in 1871. I have 
been at Chinook, I could not tell you how many 
times. I never fished on Sand Island. I was on 
Sand Island just a week ago, I think it was on Mon- 
day I went down there in a launch. JI went down 
for the sailing—seeing how the water is and seeing 
if it amounted to anything down there. I went 
down there with Tom Nelson. I do not know what 
his occupation is and I do not know whether the 
boat I went down in belonged to the Columbia River 
Packers’ Association. I do not know what he 
wanted me for, he told me to look around. I was 
very familiar with Sand Island and I went down 
there because I had nothing else todo. J had looked 
over the waters there lots of times before. I just 
went up and down in front of the shore of the island 
in a boat that day. I saw a tide rip in front of the 
‘‘Republic.”’ It is a little bit of a rip coming in all 
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directions but it could not create an eddy. There is 
only one tide rip there. We went pretty far inshore 
but did not go out towards the center of the [583] 
river. There might have been eddies further out 
between that and the main channel, but I did not 
See them, and there may have been a good many 
places there where there are eddies in which set nets 
would be placed further out in the river, but I did 
not see them. The Columbia River Packers’ Asso- 
ciation told me it wanted me to come here and testify 
for them. I was down there that day about half an 
hour. It was ebb tide, about an hour and a half 
or two hours before low water. When the water is 
muddy in one place in the river it is muddy all over, 
when there are freshets in the river, and that is true 
of the whole river. When the water is muddy down 
at Sand Island it is also muddy away up above. 
There is a little bay in front of Sand Island down 
towards the wreck of the ‘‘Republic,’’ just a little 
bend there, not a regular bay, just a little bend. It 
looked to me like a hundred feet or more. I think 
it ran a hundred feet or more back in the island and 
about a quarter of a mile on the shore. The tide 
comes down in front of the island pretty strong; it 
comes down straight, I watched it that day. I have 
never watched it before and that was the only time 
that I ever saw it. I was never there the first of 
the ebb. 
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H. M. LORNTSEN, a witness in behalf of the 
plaintiff, after being first duly sworn, in answer to 
interrogatories propounded to him, testified as fol- 
lows: 

(Interrogated by Mr, FULTON.) 

My name is H. M. Lorntsen; I live in Astoria, 
Oregon; I have lived there since 1889, and began fish- 
ing on the Columbia River in 1887. Gill net fishing 
is the only kind of fishing I have followed. Most of 
my fishing was from the head of Sand Island down 
to the mouth of the river. Iam familiar with Sand 
[584] Island; I am down there every season, more 
or less, and have been down there ever since 89. I 
am secretary of the Columbia River Fishermen’s Pro- 
tective Union, also agent of the Alaska Fishermen’s 
Union. The Columbia River Fishermen’s Union is 
an organization of Columbia River gill net fisher- 
men. I have observed the shore of Sand Island dur- 
ing that time and I am familiar with the character 
of the ground in front of it. J have fished there lots 
of times and seen others fish there. I do not think 
the south shore of Sand Island is of a crescent shape; 
it is about as straight as any shore line can be. I 
Should judge there are at least fifteen hundred boats 
engaged in gill net fishing on the Columbia River, 
and have been for the last several years, and that 
number I think are generally operating in July oper- 
ating from July to the end of the season. I know 
where the main drift of these gill netters are. There 
is one drift commencing from the Government dock 


vs. H. S. McGowan et al. 667 


(Testimony of H. M. Lorntsen.) 

from Fort Columbia dock. They lay out from some- 
where up around that dock and drift down. This 
dock is on the Washington shore. The nets work 
more and more, sometimes striking land along Sand 
Island; other boats take them further away. That 
is one drift. The others commence to fish from the 
upper end of Sand Island—what they call coyote; 
they lay out half a net and pick up and go down 
again. Then, further down the island, about half 
way, is another place they commence to lay out and 
drift down. Those who lay out their nets from Fort 
Columbia, the current will take them down along the 
island, it just depends upon the tide—but if not, they 
go outside of the ‘‘Republic’’; but as a rule they gen- 
erally pick up when they drop over the head of Sand 
Island, they pick up their nets because they won’t 
make any drift along the island; but sometimes they 
let the net go if they expect to get slack water down 
by the ‘‘Republic,’’ because the principal thing is 
to keep the net in slack water. That is one of the 
main drifts in the [585] river and has been ever 
since I have been on the river. 

Q. I will ask you to state in your judgment 
whether or not it is possible to maintain set nets in 
front of Sand Island, say along 50 to 100 fathoms 
from the shore. 

To this question counsel for the defendants ob- 
jected upon the ground that the witness has not 
shown himself to be competent; that he has not had 
any experience in set netting. 

A. Positively no show for any set nets along the 
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island, for the reason gill nets are drifting up and 
down the island. The current will always take the 
nets higher up or down, except at slack water. The 
gill nets would get snagged on the moorings of the 
set nets, and the result would be there would be no 
set nets, because they have no legal right there. It 
is a place for the people to use their right of fishery 
in common. 

Mr. HADLEY.—We object to the witness stating 
what he understands the law to be; it is entirely im- 
material to any issue in this case. 

Mr. WELSH.—The Court having decided we had. 
the prior and exclusive right to fish there with our 
set nets; it is not for you to say. Weask to have the 
above answer of the witness stricken out. 

(Witness continuing:) 

When the gill nets come along they simply get 
snagged and tear up the nets, that is so far as the gill 
nets. Another thing, there never could be any fish 
caught on Sand Island beach along there in set nets, 
because it is not a place for set nets; the current is 
Sweeping up and down there. Now, a set net never 
[586] works to any advantage where the current is 
sweeping up and down, especially where there is 
such a strong current as on Sand Island; you could 
not get a set net to stay there, and even if you could 
make it strong enough to stay, you could not catch 
any fish in it. 

Mr. WALSH.—I move to strike all of the testi- 
mony of this witness. In the first place, on the 
ground that the witness has not shown that he has 
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had any experience with set nets, and for the second 
reason because he is giving an opinion involving the 
law, and all that sort of thing. No foundation laid; 
it is immaterial. 

Mr. FULTON.—Q. You say that set nets will not 
eatch fish. Just state why you know that, and what 
experience and observations you have made in re- 
gard to the manner of operating set nets. 

A. I have had no experience with set nets, but I 
had experience with my nets getting on snags, and 
other men whose nets have got on snags. My ex- 
perience has been that it turns up and down along 
the current; the current is going to tear the fish out 
if there is any in it, and that would place it in such 
shape that no fish would get in it because it pulls the 
meshes together. 

(Witness continuing:) 

Gill nets and set nets are identical so far as their 
construction is concerned, and anyone that is operat- 
ing a gill net knows in what condition the net will gill 
fish. 

Before they commenced to construct the jetty on 
the Columbia River we had to drift on the Oregon 
side over a certain drift in front of Fort Stevens. 
We used half a net in that drift; as soon as we got 
through the drift we got good fish; we could see the 
fish taking the net. But if we left the net until it 
Swung around, we would have no fish. I fished with 
Jens Nelson. We were green over there, and some- 
one told us how to fish, and we were going to do it 
according to instructions. We lay out the [587] 
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net and the fish was kicking, and of course Nelson 
wanted to get all the fish he could get; but when we 
got to the fish he gave it a swing and we didn’t get 
one fish; they all tore out. We went over the ripple 
square and the net swung with the current, and the 
force of the current along the end tore the fish out. 
Same thing with a set net. JI have seen lots of men 
get snagged and have seen some of the gills of the fish 
left. You can see the gills; very seldom the fish stay 
in. Accidents will happen that the fish get tangled 
up in the net and it will stay; but most of the time 
they drop out. 

Q. I wish you would describe the current in front 
of Sand Island, whether it is straight up and down, 
or how. 

A. According to the tide; if it is running out it 
goes down along the island; if it comes up, it comes 
up along the island. Along the island the tide in 
shore stays about the same tide as the tide table, but 
outside it may run out a couple or three hours longer. 
But there is a time when the tide comes in, the tide 
rip comes in between the two tides and strikes the 
beach first. Sometimes the men lose their net, not 
lose it, but get tangled up. Drifts come in that tide 
rip, and nothing can stand it. If a set net were set 
out across that tide rip, there would be no set net 
left. This tide rip carries a lot of rubbish, consist- 
ing of trees and roots and all such stuff, large and 
small of all kinds. When the time of the freshet 
comes this rip is more or less caused with the first 
of the freshet; more stuff coming down in there. 
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There are always more or less logs and roots floating 
around. 

There are no eddies in front of the south shore of 
Sand Island. 

@. Mr. McGowan stated that there was quite a 
heavy current running around the easterly end, the 
head of Sand Island, [588] at certain stages of the 
tide, which ran even out into the main current of the 
river, and where it met the current coming up from 
the south side, it formed an eddy up there? 

A. That is not an eddy, it is a tide rip; it lasts 
probably an hour and it is over. That is not an 
eddy, it is a tide rip. 

Cross-examination. 
(Interrogated by Mr. HADLEY.) 

I fished from 1887 to 1899 and since that time I 
have done no fishing. All of my fishing was on the 
Columbia River, and most of it was done from the 
head of Sand Island down to the mouth of the river. 
I have been secretary of the Columbia River Fisher- 
men’s Protective Union since 1899 in the spring. I 
am also agent for the Alaska Fishermen’s Union, 
and secretary and treasurer of the United Fishermen 
of the Pacific Coast. The headquarters of the 
Columbia River Fishermen’s Association is at As- 
toria, and the headquarters of the Alaska Fisher- 
men’s Union at San Francisco, and the headquarters 
of the other organization is at Astoria, Oregon. 
These organizations keep me pretty busy, and my 
business keeps me in the office with correspondence, 
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and also by going about from place to place. 

Q. The last fourteen years then, you have not had 
an opportunity to study and observe the use of fish- 
ing apparatus, have you? 

A. Yes, sir, I have, as a practical fisherman, I 
have. I have an opportunity to study that every 
season, because I was fishing before I went into this 
place, and it was my business to attend to the work 
of those men and I am on the river every season. If 
anything is wrong I am asked to investigate and 
find out and see what it is. 

(Witness continuing :) 

To enlighten your mind a little bit—maybe you 
won’t [589] care for it, but anyhow, the Colum- 
bia River Fishermen’s Union, their principal work 
that I do, and where I come in contact with things 
outside of the office is during the fishing season. 
During that season I have nothing to do with the 
Alaska fishermen, I have gotten through with them, 
they have left. Now I take up the work of the 
Columbia River Fishermen’s Protective Union and 
I attend to that exclusively, so I have plenty of time 
to attend to the business of the Columbia River. 
Then in the fall, after J am through with the Colum- 
bia River business, the fishermen come back from 
Alaska and I attend to that. Just my special time 
I attend to the other fishermen’s business. But the 
fishermen are doing the fishing, they are operating 
the gear and I do not help them. 

@. You do not believe in fixed fishing appliances, 
do you? 
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A. Not absolutely, not where they interfere with 
the common rights of fishery. 

(). You are opposed to such a thing? 

A. Where they interfere with the common rights 
of fishery. 

Q. You are opposed to traps? 

A. Certainly, traps are opposed to the fishing in- 
dustry. 

Q. You started to pull out a trap once, didn’t you? 

A. Yes, I succeeded. 

Q. Didn’t the sheriff pull you? 

A. Not that I know of. 

Q. Didn’t the sheriff tell you, the sheriff of Clat- 
sop County, tell you he would shoot you? 

A. When did that happen? 

Q. Did it ever happen ? A. Not to me. 

Q. You never heard of that? 

A. I never heard any sheriff say he would shoot 
me. 

Q. Didn’t you have an organization for the pur- 
pose of going [590] up and pulling up a regular 
trap ? 

A. Some years ago I hired a crew to go up around 
Browns Park and pull out a trap. 

Q. That was the case; you didn’t pull out any 
traps ? 

A. It was because the trap had no legal right there. 

Q. You do not think that any trap has a legal 
right? 

A. Not where it interferes with the common right 
of fishery. 
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Q. You do not believe any trap— 

A. Where it don’t ever interfere. 

. You do not believe in set net— 

A. What I mean by the common right of fishery is 
where the currents can be used, one for another; 
everyone has the same right to the current. 

Q. Well, your theory is, there should be no fishing 
except by gill net? 

A. Except where they interfere with the common 
right of fishery. 

Q. How can you fish—can you fish anyway, ex- 
cept by the common right of fishery ? 

A. Not necessarily. 

Mr. FULTON.—LI insist that if these gentlemen 
want to discuss these questions they hire a special 
hall. I further object to this line of questioning as 
taking up the time of the Court. 

Mr. WELSH.—We insist that the defendants have 
a right to interrogate the witness along this line for 
the reason this witness is opposed to all fixed fishing 
appliances, for the reason he has taken the law in his 
own hands, and hired men to go and take out and 
tear up fixed appliances where they were lawfully 
located and licensed, and for the reason it shows a 
motive for his testimony. 

Mr. FULTON.—1 insist a man has a right to take 
thelawinhis [591] own hands to abate a nuisance 
where it interferes and deprives him of a legal right. 

Mr. HADLEY.—Counsel wants to argue to the 
Court that a man has the right to violate the laws, 
but we are not arguing it here. 
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Mr. FULTON.—We simply exercise this right be- 

cause you gentlemen are exercising it through this 
ease. 


[Testimony of T. K. Johnson, for Plaintiff. ] 

T. K. JOHNSON, a witness produced on behalf 
of the plaintiff, after being first duly sworn, testified 
in response to interrogatories propounded tc him, 
as follows: 
(Interrogated by Mr. FULTON.) 

My name is T. K. Johnson and J live on Tenasillhee 
Island in the Columbia River in the State of Oregon. 
Tenasillhee Island is about thirty-four miles or 
thirty-six miles from the mouth of the Columbia 
River. Probably about thirty miles from the upper 
end of the island. Sand Island, I should judge, is 
about three miles long, probably four. I am 
seventy-two years of age; I have lived on the Colum- 
bia River thirty-six years and during that time I 
have been engaged in gill netting, seining, trapping 
and set netting. I gill netted on the bar and then I 
commenced seining on Tenasillhee Island. J have 
also been engaged in the business of set netting on 
my place at Tenasillhee. The tide at Tenasillhee is 
about one-half as strong as it is around the head of 
Sand Island, and it is not as high as it is at Sand 
Island. If it is a nine foot tide at Sand Island we 
will get a raise of between six and seven feet at Ten- 
asillhee, and the tide ebbs and flows there during nor- 
mal conditions, but not when there is a [592] 
freshet in the river. During heavy freshets the cur- 
rent runs downstream all the time. I gill netted in 
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and around Sand Island from 1876 to 1883. In 1907 
I gill netted down at Sand Island, that is, in front of 
said island. J have been familiar with Sand Island 
for the past thirty-six years and I am also acquainted 
with the south shore of Sand Island. I didn’t see 
any crescent shape on the south shore of Sand Island. 
The water line looks straight and at high water it 
makes kind of a little small waves where there are 
some low places. You see on the flood when the 
water comes in it strikes the low land first, or the low 
water, the rip tide, it is always straight. The south 
shore of Sand Island is not a bay. I have experi- 
mented in operating set nets on the Columbia River 
two or three years but did not make anything out of 
it. I have also observed other people operating set 
nets. J know the character of the water in which 
to operate set nets and it requires an eddy, and the 
kind of an eddy has got to be on the upper side where 
the current fixes it. It must be below a point that 
sticks out and the eddy is formed below. The under- 
eurrent whirls back and forth and makes an eddy, 
and there must be a considerable projection of land 
out in the water so that as the current comes up and 
runs around it backs up on the other side, and the 
set net is placed in between the two currents. A set 
net cannot catch fish in running water where there is 
any current to amount to anything. I have tried it 
on my place on spare places I didn’t use. At Ten- 
asillhee I have two miles of beach. ‘My beach is not 
straight, it has a bend or curve in it. J do not have 
as swift a current at my place as there is at Sand 
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Island. I have tried to operate a set net in front of 
my island but it would not catch any fish. I tried it 
a number of times; I would set the net quarterly to 
the tide to prevent it drifting down, but the pressure 
of the water where it catches the [593] nets, it 
sets them down, you have a slack for the net. When 
that slack comes down it closes the meshes. I never 
tried to operate a set net with the current. I don’t 
see what a man wants to set a net that way. In my 
experience we won’t catch any fish. The current 
naturally closes the meshes. 

Q. Is there any eddy or any place at any point on 
the south shore of Sand Island where a set net could 
be operated to catch fish ? 

To this question counsel for the defendants ob- 
jected on the ground that it was leading. 

A. I don’t see where. Not to my knowledge, I 
don’t know of any. 

(Witness continuing :) 

There are no eddies there. There are spots where 
there is comparatively slack water, but it is the only 
places where it floods; it is where the tide commences 
to come in on Sand Island down there by the ‘‘Re- 
public,’’ it commences to flood strong on the shore, 
but the current outside of that runs strong, and when 
the tide is running strong all the time there is no 
place making an eddy. As I said before, to form 
an eddy it has to be opposite against a running cur- 
rent and beach, where it is bound to make an eddy 
below, but from the ‘‘Republic’’ when it comes like 
that on a straight beach, that cannot make an eddy, 
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because the tide runs down anyway. That beach 
there from the west side instead of being on the east 
side. If there was an east side of the point it would 
make an eddy, but on the west side it cannot make an 
eddy, because it comes down on the ebb tide and 
sweeps along. I have the same place at my place 
when there is a big freshet. When the current comes 
down it sweeps it right along and you cannot 
takeitin. [594] 

Q. State whether or not in your judgment and ex- 
perience and knowledge as a fisherman whether or 
not a set net could be operated at any point south of 
Sand Island in the waters of the river. 

A. Not to my knowledge. 

Q. What in your judgment would be the value of 
the right to operate set nets or a set net there? 

A. Inmy judgment a man cannot run a Set net on 
Sand Island up in the front. In the first place the 
current don’t have any opportunity for setting the 
net, and second, the fishermen are right there; that is, 
fishermen engaged in coyote fishing on the up tide of 
the island. 

Here counsel for the defendants moved to strike 
out the foregoing answer and testimony of the wit- 
ness, on the ground that the Court has held that de- 
fendants had the prior and exclusive right to fish 
there, and it is not for this witness to say that we 
had no right to maintain our nets there. 

(Witness continuing :) 

The fishermen would snag the set nets. One thing, 
set nets could not stay there for the current, and sec- 
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ondly, the fishermen would not let them stay there. 
The fishermen would hang up on the buoys. 

Mr. FULTON.—Q. Now, suppose you could oper- 
ate a set net in front of Sand Island, how would the 
catch compare with a seine, seining? 

A. With a seine? 

Q. Yes, how would the catch, under existing con- 
ditions, compare with the amount of fish that can be 
caught with a seine under the same conditions? 

A. Where are you going to set your net? [595] 

Q. Supposing there was a good eddy there and 
that you could set eight set nets out there, and you 
could seine there at the same time; now, which could 
catch the most fish, providing set nets could be main- 
tained there and could catch fish; what in your judg- 
ment would catch the most fish, set nets or seines? 

A. Of course the seine would catch the fish. 

Q. What would be the comparison in your judg- 
ment of the catch? How many more fish would the 
seine catch ? 

A. The seine might catch ten or fifteen tons of 
fish and the set net would catch five or six. 

Q. Suppose the set nets were a success there and 
suppose they would catch all the fish that an ordinary 
set net would catch, how would the catch of a set net 
compare with that of a seine under those favorable 
conditions—say under those favorable conditions for 
a set net, how does its catch compare with that of a 
seine? 

A. JI don’t care how good the set net would be you 
would catch probably on the tide 24 or 25 fish or 
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more—twenty, while the seine would catch five or six 
tons of fish a day. 

Q. That is about the comparison in your judgment 
between the catch of a set net and a seine? 

A. Yes, I don’t see any—the seine would go out 
twelve or fifteen hundred feet or two thousand feet 
and sweep the river, so it gets the fish; a set net sets 
100 feet from the shore, what is it going to catch? 

Q. Mr. McGowan testified that a set net about 75 
fathoms long would catch about 70% as many fish as 
a seine would catch? 

A. A set net 70 or 75 fathoms? 

Q. Yes. [596] 

A. I don’t know where he would get about 75 
fathoms set net on Sand Island. 

Q. Yes. A. He may do it. 

Q. In your judgment, could a 75 fathom set net 
be operated in front of Sand Island? 

A. No, nor thirty feet; I don’t see where. 


Cross-examination. 

(Interrogated by Mr. HADLEY.) 

I live at Tenasillhee Island and have lived there 
a good many years and I fish there all the time. This 
is about thirty miles above Sand Island. I am be- 
tween Skamokawa and Cathlamet. A nine foot tide 
at the mouth of the river from Sand Island would be 
between six and seven feet at my place. You see, it 
drops off two feet, I believe, in twenty miles. I 
have fished at Sand Island a good many years ago 
and I also fished there in 1907, during the month of 
July and a part of August. I was gill netting dur- 
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ing that time. I was there four weeks, I believe, and 
I fished from Sand Island down and so on. I start 
with my drift from the upper end of Sand Island 
and drift down to the inside and kept off the ‘“Re- 
publie”’ wreck, and from there I would drift down, I 
would drift right along and keep wherever we can 
hold our nets. I said that Sand Island is practically 
straight on the south side at low water and at high 
water there is some break in the shore. You under- 
stand the meaning. You see the sand in some places 
is low, and naturally when the water comes there the 
low water fills them up. Of course after the island 
is filled wp with high water it is straightened off. 
When the high water comes up and meets the high 
part of the island it cuts it off. JI said there has 
never been an eddy on the south shore of the island, 
that is, you can’t seean eddy [597] there, because 
there is no projection to make an eddy. 

Q. You say you cannot catch fish in a set net in a 
current ? A. No, sir. 

Q. You don’t mean that absolutely; you mean you 
can catch them in a mild current, can you? 

A. I have a mild current, milder than any in the 
river, and I cannot. When the current strikes the 
set net when you anchor the net it is bound to reverse 
the meshes and when the meshes are reversed it is im- 
possible for the fish to get into it. 

@. You say you set your net quarterly with the 
current up there? 

A. To give me a chance to face the eddy. The 
friction will set the net in proper position, and then 
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we have to lift the net up. You want slack water to 
have the net set. 

Q. Why don’t you set your net across the current? 

A. The net will fish across the current, you under- 
stand, by quarterly. Now, this is the shore (indicat- 
ing), we set the net like this (indicating) ; drop the 
anchor and slack on the rope— 

Q@. You mean when you set it quarterly you set it 
about an angle of ninety degrees with the current? 

A. Not like that. 

Q. Something like that. Can you set it square 
across the current, perpendicular ? 

A. That makes it worse, if there is a running cur- 
Trem: 

Q. The fish would not be as likely to be driven out: 
by the current as if set quarterly ; it would keep driv- 
ing the fish in it if it is set square across the current. 

A. You know quarterly means up the river, not 
down the river. 

Q. You mean down the river quarterly from the 
way the current is going? 

A. We are supposed to have slack water there on 
this point. [598] We just drop the net and fish out 
here and drop the buoy and have slack line enough 
to take the fish out. If that is slack line it naturally 
brings the net across. We kept them in the same 
position on either side. 

Q. Well, you think that the set net cannot be op- 
erated in front of Sand Island for one reason, be- 
cause the gill net fishermen would be in the way? 

A. Not exactly that; there is no position. If the 
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water was in an eddy there—an eddy, cannot get any 
eddy to fish. If there was no place for a set net, 
fish with the seine. 

Q. Do you understand that if this is the defend- 
ants’ ground that the gill netters would not operate 
there ? A. Inside the eddy? 

Q. In that territory there. 

A. If the eddy catches the gill net he swings the 
gill net around. Anything that will hold a net on 
the shore where it is drifting, the strong current will 
swing it ashore. 

@. One reason why you think a set net could not 
be operated there is because the gill netters would 
be there in the way? 

A. That is one reason; it is no place for it, and 
the current would not allow a net to stay there and 
fish. J never heard of a man setting a net in a strong 
eurrent, I don’t care who the man is, he cannot catch 
fish. 

Q. Now, you speak of the comparative catch of a 
set net and a drag seine where they are operated in 
the same kind of water and the conditions are the 
same. I understood you to say that where a gill net 
might catch 24 or 25 fish that a drag seine might catch 
five or six tons? A. Yes, sir. 

Q. You mean in a single day? 

A. Twenty-four hours. [599] 

Q. You would not expect a drag seine to get five 
or six tons every 24 hours, would you? 

A. A seine will fish in clear water, which a set net 
cannot fish. 
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Q. A set net fishes all the 24 hours? 

A. No, he fishes any time there is muddy water. 

Q. A set net is there to fish 24 hours? 

A. It is in the water, but he don’t catch a fish. 

Q. Drag seines only operate a few hours of the 
day. 

A. He operates until the tide turns and quits; if the 
water was muddy a seine don’t fish because it don’t 
catch any fish, neither does a trap catch any fish. 

Q. A set net will catch in the night-time, whether 
it is muddy or not? 

A. A set net will catch in the night-time, a trap 
don’t. 

Q. You find it to be that way ? 

A. I find it this way. A trap will catch the same 
fish a set net can fish. 

@. You had in mind a single trap. Now, if you 
could operate a great number of set nets in front of 
Sand Island there, they would catch a good many 
more fish than one, wouldn’t they; isn’t that true? 

A. No. 

Q. Wouldn’t a good many set nets catch more than 
a single one? 

A. Well, if you will lay set nets over the island, all 
around it, you might probably catch half a ton of 
fish a day or night-time; I don’t think a set net will 
catch any. If a set net sets night-time and catches 
any fish—if he don’t catch any, there is nothing to 
get. [600] 
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[Testimony of T. M. Nelson, for Plaintiff. ] 

T. M. NELSON, a witness on behalf of the plain- 
tiff, after being first duly sworn, testified in response 
to interrogatories propounded to him, as follows: 
(Interrogated by Mr. FULTON.) 

My name is T. M. Nelson. I reside at Astoria, 
Oregon. I have lived in Astoria off and on for 
nearly thirty years. I am forty-eight years of age; 
I am by occupation a fisherman and cannery man on 
the Columbia River. J have had experience with 
both gill nets and set nets; I have had experience in 
set netting just one full season, but I have watched 
others operating set nets and understand how they 
are operated, and J know the character of the water 
and the kind of places necessary to operate them in 
order to catch any fish. I obtained this knowledge 
chiefly from my own experience that I had on the 
Cowlitz River and from observations that I have 
made on others, particularly around Brookfield. 
There has never been any set netting to amount to 
anything in the Columbia River below what is known 
as Tongue Point that I ever saw, on either the Ore- 
gon side or the Washington side. JI am acquainted 
with Sand Island in the Columbia River and have 
been acquainted with it for about fourteen or fifteen 
years steady, consecutively, year after year, but there 
has been about eleven or twelve years since I have 
been actively in fishing. Two years ago I saw Sand 
Island about two or three times a week during the 
fishing season, and since that time I have been on the 
island three or four times. I am acquainted with 


686 Columbia River Packers’ Association 


(Testimony of T. M. Nelson.) 

the current in front of the south shore of this island. 
These currents run as follows: With the ebb tide 
they are running straight down, and with the flood 
they are running about straight up; of course it would 
vary at different stages of the tide, conditions of the 
moon, as to new and full moon; that is as to speed. 
Tam [601] also acquainted with the south shore 
line of Sand Island. I should say it would be pretty 
straight, or almost straight, from the upper end and 
down to the ‘‘Republic’’ and from the ‘‘Republic’”’ 
a little ways below the ‘‘Republic,”’ it seems to sort of 
sheer off a little towards—I would say in a north- 
west course. In order to operate a set net I should 
have all the way from three and a half, on up, 
fathoms of water, and be set in still water so that the 
meshes of it would stand open and would not close 
with the current, or float. There is no such place in 
front of the south shore of Sand Island, and in my 
judgment a set net could not be operated in the waters 
south of the south shore of Sand Island, for the rea- 
son that there is absolutely no place to set it. You 
cannot string out a set net and make it go, say, on 
an angle of even 45 degrees with the current and 
hold it there, and if you were to place it up and down 
the stream, the net would simply draw together like 
a rope and the fish would not gill in it. In muddy 
water when set nets should be doing their best, that 
would lay a plank and act more as a lead, because 
the fish would not lead them, would back away from 
them; and in clear water of course a fish could see it 
and would not go near it; it would be as a lead. 
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Q. What in your judgment would be the fair value 
of the use of the south shore of Sand Island, say in 
front of Sites 2 and 3, for set net purposes? 

A. No value, for the reason I could not catch 
enough fish in a set net to feed myself. 

(Witness continuing :) 

There are no eddies in front of the south shore of 
Sand Island. There are certain tide rips there ; these 
tide rips are not stationary and they vary with the 
stages of the river. When the river is high and we 
have a good freshet the tide rip does not show up 
very prominent, but when the river [602] begins 
to flood and the water recedes, the tide rips begin to 
show up somewheres around about low water tide, 
and somewheres about an hour before, and it works 
its way in towards the island until it meets the cur- 
rent coming off the flats, the flats below, and spends 
itself. There are no swirls in the waters of Sand 
Island or along the beach of Sand Island, that could 
be termed a swirl. I have seen swirls coming in off 
what they commonly call Peacock Spit, with the flood 
tide on full or new moon, but never saw them along 
the river. I have never seen them close along the 
island. 

I know where the gill netters drift in the waters 
of the Columbia Rivér. I suspect there are three or 
four hundred men fishing along Sand Island; some 
of them start in at the head of the island and lay 
out a piece of net; others lay in half way down; 
others will go two-thirds down, and in this way, one 
after the other, wherever it suits him, or wherever 
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his particular fishing grounds lie, he will lay out a 
piece of net, say one hundred fathoms, or one hun- 
dred and fifty fathoms, maybe his whole net, and 
these will float parallel to Sand Island. They will 
float sometimes out to the amount of the net a man has 
out and also due to the state of the tide he is fishing; 
lay out when the tide runs strong and lay out fifty or 
sixty fathoms, and he will hug the island pretty 
close. 

I know where the buoys were that Mr. McGowan 
placed in the waters in front of Sand Island in 1908. 
These were in the drift of the gill netters. In my 
judgment it is not possible to maintain buoys for 
the purpose of anchoring set nets there and not avoid 
eontact with drift nets and place the net in a posi- 
tion to do work. These drift nets would get foul 
with these anchors and probably drag them out. 
[603] 

Cross-examination. 
(Interrogated by Mr. HADLEY.) 

I have not been engaged in fishing for the last 
eleven or twelve years. I was actively engaged in 
fishing for about eighteen years; all along the Colum- 
bia River, and about fifteen years at Sand Island. I 
operated a set one year and during the rest of the 
time a drift net. I did principally all my fishing 
in the neighborhood of Sand Island, both above and 
below, and drifted in front of Sand Island almost 
every day that I was actively engaged in gill net fish- 
ing. I quit about twelve years ago that would be 
in 1900. I have never seen set nets operated on Sand 
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Island. I know where Government Sites 1, 2 and 
3 are on Sand Island and the set net locations claimed 
by the defendants in this action in front of Sites 2 
and 3. J think the south shore of Sand Island is 
what you might call straight. I would say straight 
until some distance below the ‘‘Republic’’; that 
would be two or three hundred feet, some such a 
matter. The shore goes off in a sort of northerly 
direction, and there are no indentations along the 
shore that I would call indentations; no little bays. 
The only curvature in the shore is one little spot you 
might call a curvature. I could not say what causes 
these tide rips, they are in the river, but they are not 
caused in any way by the shape of the shore line, 
and are not always caused by the meeting of two tidal 
currents, but that is the cause at times. A tide rip 
doesn’t always show itself at the shore line. It is 
sometimes in the middle of the river and works in. 
It seems that my observations have been that when 
the freshet leaves the river the current sets north— 
the ebb tide currents set north, and as long as it runs 
the rip practically runs with it, and at the final con- 
clusion of the ebb tide ceasing to run, it spends itself 
near the shore line, or at the shore line. The rip is 
not made by the current sweeping out from the shore 
line, it works the opposite way, and is not always 
[604] created where two currents come together 
after running in different directions, but currents 
so meeting would have a tendency to make a rip or 
swirl of some kind. 
Q. I hand you a photograph which is marked De- 
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fendants’ Exhibit 2, which has been heretofore in- 
troduced in evidence in this case at the former hear- 
ing, which purports to be a photograph of the south 
shore of Sand Island, and ask you to examine it 
(handing photograph to witness). Now, if that is 
a correct photograph of the south shore line of Sand 
Island and if this represents the eastern end of the 
island, and you are looking at the west, and this rep- 
resents the western end of that island— 

A. Wait a minute, you say that is the east end? 
(Indicating. ) 

Q. If this is the east end of the island, and vou are 
out here in a boat, for instance, looking down that 
way (indicating), and if this further projection 
which extends further out beyond that is the western 
end of the island, and these other projections are a 
part of the shore of the island, then you are mistaken 
about that being a straight shore line? 

A. If this is a true photograph. Is it? You say 
this is the east end, and that is the west end (indicat- 
ing) ? 

Q. That is the way I understand it. Of course, I 
didn’t take the photograph, I assume that the camera 
told the truth. But, if this is a true photograph 
representing and picturing the shore line of that is- 
land on the south, and if this is the east end and 
that the west end, and these projections between are 
part of the shore line, then that is not a straight shore 
line? 

A. No, that is not a straight shore line. What is 
this supposed to be and represented to be from this 
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point here to here (indicating) ? 

Q. As I understand, this is the eastern end of the 
island. This [605] is the shadow or line, here, 
and the camera must have been placed to the east end 
of that looking to the west, taking in the shore line on 
the south of the island. Those further projections, 
extending furtherest up being the west end of the 
island, these intermediate projections being other 
projections from the shore. Now, if that is a picture 
of the shore line of the island, it is far from being a 
straight shore, isn’t it? 

A. Why, sure, it is far from being a straight shore. 

Q. Now, if this is a correct representation of that 
shore line, I will ask you if the ebb tide coming to the 
westward, where it strikes the eastern end of this 
island, would not be deflected out into the center of 
the river by the force of the impact against this end 
of the island; would it not throw the water out in this 
way to the southward to the center of the river, south- 
westerly ? A. It does not. 

Q. Wouldn’t it, if that was the shape of the island? 

A. If that is the shape of the island it would be 
that way. 

Q. Then when it strikes the strong current in the 
center of the river it would throw it back towards 
the island again? A. No. 

Q. Wouldn’t that be a physical fact? 

A. No, no; it would depend somewhat, when it lies 
below here, to how the flats and spits and things are 
situated below the end of it. 

Q. If it strikes the current out here it would have 
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A. I would not set the net, but I would drift with 
it. 

(Witness continuing :) 

I have fished with drift nets in Baker’s Bay and 
caught fish there, years ago. This ground is now 
taken up practically with traps and gill netters do not 
go in there now. I don’t know how it is around the 
cape, but they do drift around the south of the 
island. 

Q. You say you drift along pretty close to the 
shore, or just as it suits you. You mean by that, if 
you want to drift close to shore you direct your boat 
that way to get it there? 

A. No, I would not do that. 

Q. What do you mean; you say you drift inshore, 
or out, asit suits you? [608] 

A. The tide might be as the opportunity presented 
itself for me to put out my net, then I would always 
get a chance to put it out the way I wanted it. 

Q. You put it out a certain way and figure on 
drifting a certain course? A. Yes, I do that. 

Q. If you want to drift inshore you fix it so it will 
drift inshore ? A. Yes, sir. 

Q. Ordinarily, you drift outside, drift the main 
ehannel of the river? A. No, sir, no. 

Q. Now, it is your theory, that a set net must be 
set in still water in order to fish successfully ? 

A. Yes, sir. 

Q. Now, not having operated a set net but one sea- 
son, are you prepared to say that your opinion on 
that subject is conclusive, or of any value? 
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. Yes, sir. 
. Where did you operate that one season? 
. On the Cowlitz River. 
. On the Cowlitz River? A. Yes, sir. 
. That is on the Washington side? 
That is on the Washington side, yes, sir. 
How far were you from the mouth of the river? 
. Why, I think about a mile. 
. A mile? A. Yes, sir, about a mile. 
. The Cowlitz has a very swift current, hasn’t it? 
. Yes, when there is a freshet the current is 
pretty swift. 

@. You had no moderate currents on that river? 
[609 ] 

A. We had two spots where there was a moderate 
current. 

Q. How did you find a place to operate a set net at 
all on that river ? 


>DOoOrPOPOOPOD 


A. There was a small stream called the Caen 
and it confluences with the Cowlitz River, makes two 
smal] eddies. 

Q. There was where you operated? 

A. We operated two nets in them little eddies. 

Q. Did anybody else operate set nets on the Cow- 
litz River ? A. They did further up. 

Q. Did they operate in the current? 

A. I don’t know what they operated on. 

Q. You do not know where they were ? 

A. No, sir. 

Q. Now, have you never heard of set nets being 
operated anywhere in a current? A. No, sir. 
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Q. You do not know that has been done success- 
fully, do you? 

A. We tried it on the Cowlitz; our own experience 
there was to try it. 

Q. It happened that you did not succeed, but you 
do not know that others have not succeeded, do you ? 

A. I know of none that has tried it and not suc- 
ceeded ; I have in a way tried it myself on the Colum- 
bia River and did not succeed, but it was in a way 
where I was doing it to catch the fish for home use 
and not for commercial purposes. 

(Witness continuing :) 

Peacock Spit is south of Sand Island some con- 
siderable distance below the west end. I should say 
the upper end of it would probably be a couple of 
miles distant west therefrom—west of the ‘‘Repub- 
lic’? wreck. There is a period at slack water time 
when the current is not strong south of Sand Island, 
and if [610] a set net was across the river at that 
time of day it could catch fish if they were out at 
that moment of slack tide, if they were setting there 
and had gone through the period of strong tide they 
would be so jumbled together they could not catch 
any fish, and they could not so set without jumbling 
together ; you could not put anything on them to hold 
them; they could not be anchored so they would not 
tangle together. The same theory would hold good 
on a Short net as on a long one, only not quite so 
much. Set across the current, a short net, say four 
or five fathoms long, it would have a better chance 
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than one fifteen or twenty or thirty or more fathoms 
long. 

The place where I operated set nets on the Cowlitz 
River was affected by the tides. There is quite a 
little flood there. I was located at the confluence of 
the Coweman and that is as far as I went up. 


Redirect Examination. 
(Interrogated by Mr. FULTON.) 

The period of slack water off the south shore of 
Sand Island in that vicinity, I should say lasts from 
five minutes to twenty minutes, and during that peri- 
od if set nets were put in there, the length of ten or 
fifteen fathoms, you might, perhaps, catch some fish, 
if any fish happened around at that time—there at 
that very time, and laid in shape. But you would 
have to take the fish out immediately, otherwise the 
tide would carry them out. The strong ebb tide 
would bury the net under water and the fish would 
tear out. It would only take a few minutes to lay 
out a set net there, if you had everything ready, but 
it would require two men to do it, but if a net were 
set out there in slack water it would hold there just 
as long as the slack period lasted, which would be five 
to twenty minutes, and the [611] fish would have 
to be taken right out; if not, they would be lost. 


[Testimony of R. A. Hawkins, for Plaintiff 
(Recalled). | 
R. A. HAWKINS, a witness heretofore produced 
on behalf of the plaintiff, was recalled and testified 
in response to interrogatories propounded to him by 
respective counsel, as follows: 
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(Interrogated by Mr. FULTON.) 

I heard the testimony of Mr. McGowan describing 
the Brumbach location of Sand Island. I am ac- 
quainted with the Brumbach location. I was over 
there off and on; about as familiar then as I am now. 
T know reasonably—pretty close to the extent of his 
location. I think he, Mr. McGowan, purchased from 
Brumbach—he bought two or three mules and two 
or three old seines and a little piece of ground there; 
I would not think it would exceed 1,800 feet. Brum- 
bach’s outfit was practically a hand seine. He used 
to pull in his head line with one horse, one mule. I 
do not think his seine was over 50 or 60 fathoms, 
maybe 70, in length. Stensman never had any fish- 
ing gear there. 

The mesh of gill nets are about nine and one- 
fourth inches. The gill nets catch, as a rule, fish 
from about twelve pounds up. 

During the years 1908, 1909 and 1910, the plain- 
tiff operated on Sites 2and 3. The proportion of the 
eatch of salmon on those grounds was substantially 
twenty to twenty-five per cent under twelve pounds. 
The size of the seine meshes were from three and a 
half to five inches. I know of my own knowledge 
that the plaintiff, taking the three years together— 
1908, 1909 and 1910, when it operated these Sites 2 
and 3, broke just about even. I do not think it made 
any money. [612] 

Cross-examination. 
(Interrogated by Mr. HADLEY.) 
The meshes of a gill net are nine and one-fourth 
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inches. They knit it on a mesh board—they put it 
on a mesh board and they measure nine and one- 
fourth inches, that will go around the mesh board; 
that will make it square. It is not exactly square. 
It is about what you might call diamond shape, the 
meshes draw out to a diamond shape, but not an exact 
diamond shape, but something like that. The meshes 
of a drag net are about three and a half to five inches. 
During 1908 the plaintiff caught on the sites in 
question somewhere around 150 tons of fish, and in 
1909 we caught 104 tons, I think, somewhere around 
there. In 1910 we caught about 135 tons, somewhere 
around there, and I think with that catch the plain- 
tiff just about broke even. I could not tell you the 
amount of fish the plaintiff caught on the two 
grounds during the year 1911, because the plaintiff 
fished Site No. 1 with Sites 2 and 3. All three 
grounds were fished together. 1911 was a little bet- 
ter year than the previous years. In my Judgment 
it was considerably better. We employed about 
fifty-five men in the operation of our drag seines 
there, somewhere around there, during the whole 
season. We also had launches and horses. The ex- 
pense of operating a drag seine is considerable. I 
should say that the expense of operating the drag 
seines there during each of those years was about 
$220 a day, something like that. I do not know what 
would be the operating expenses of set nets there. I 
don’t know how extensive they would go at it. They 
would have a whole lot of expense if they tried to 
keep them in. The ordinary operation of set nets 
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entails comparatively small expense where they are 
set in eddies. It doesn’t take much to get them 
there. The entire catch of salmon by the Columbia 
River Packers’ Association in front of the three sites 
for the year 1911 was [613] about 390 tons, I 
think ; somewhere around there. 


Redirect Examination. 
(Interrogated by Mr. FULTON.) 

I know what the catch of salmon fish in front of 
Site No. 1 was in 1908. TI think it was 55 tons, some- 
thing like that. In 1909 it was close to 40 tons, and 
in 1910 it was 154 tons. 


Recross-examination. 
(Interrogated by Mr. HADLEY.) 

The Columbia River Packers’ Association did not 
operate seines in front of Site No. 1 in 1908, 1909, or 
1910. We never had any particular arrangements 
with the operators there. I just let them put their 
nets out in front of Site No. 2. There is no other 
way of fishing in front of Site No.1. They are re- 
quired to place their seine out in front of Site No. 2 
and then make the landing on Site No. 1. 

Q. Then, isn’t it true that the fish you say were 
caught on Site No. 1 actually were taken from in 
front of Site No. 2? 

A. No, he didn’t have a chance to fish No. 2; No. 
2 was 3500 feet long. 

Q. He set his net in front of it? 

A. He did not fish it; he fished No. 1. 

Q. Didn’t he drag No. 2. 
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A. He drags No. 1; sets his net in front of No. 2 
and drags No. 1. 

Q. If he sets in front of 2 he must drag No. 2? 

A. He didn’t go up on No. 2, fishes down on No. 1. 

Q. If he sets in front of 2 and lands on No. 1, he 
must drag on No. 2? [614] 

A. I gave him the privilege of fishing above the 
**Republic.”’ 

(). There are fish there ? 

A. There are fish there; there are fish all over the 
ground. 

Q. He drags a seine in front of No. 2 and he caught 
the fish that were there? 

A. He drags his seine over No. 1, and can drag his 
fish on No. 2. 

Q. If he set his seine in front of Site No. 2 and 
then dragged it down so as to land on Site No. 1, 
wasn’t he getting fish in front of No. 2; he was simply 
dragging his fish out on the shore of No. 1? 

A. He had no ground to fish on No. 2, practically. 
The ‘‘Republic”’ is there and he cannot get up on No. 
2. 

Q. How far above the west line of No. 2 did he set 
his seines ? 

A. He would go up on No. 2 three or four hundred 
feet, and half of the time never got on No. 2 at all. 
He had short seines and did not bother it. 

Q. If he went three or four hundred feet above 
the west line of No. 2, he dragged down, and where 
did he land on No. 1? 

A. He landed down on No. 1. 
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Q. How near the east line of No. 1? 

A. He would go quite a ways down, he would go 
away down as far as the breakers would let him go. 

Q. How far would that be? 

A. That would be eight or nine hundred feet, or a 
thousand or fifteen hundred feet. 

Q. Did he customarily land that far around on the 
east line of No. 1? 

A. Pretty near all the time, yes, sir. 

Q. Then, when you estimate the number of fish 
that were caught in front of Site No. 1, you were 
counting on the fish that were taken by the drags 
where the dragging was made on No. 2? [615] 

A. I don’t know what fish he caught on No. 2; he 
could not catch any on No. 2, hardly. 

Q. Isn’t that true, you were counting the fish that 
were landed on Site No. 1? 

A. How do you mean? 

Q. In making this estimate of the catch for those 
years, you are counting the number of fish that were 
landed on Site No. 12 

A. Why, sure, those fish—that is, they were caught 
on No. 1 ground, never caught on No. 2, becanse we 
fished No. 2. 

Q. You say they were caught on No. 1 because they 
were landed on No. 1? 

A. They were all landed on No. 1, but he fished his 
No. 1. 

Q. How could that parf be, when you fished on No. 
1, you actually dragged in your net on front of No. 2? 
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A. You have to lay out in front of somebody’s 
ground. 

Q. Now, the truth is, he must have caught some 
fish in front of No. 2? 

A. Probably he did get a few fish in front of No. 2, 
could not get many; we had a little experience; I 
stopped them for over a week from fishing, and he 
done just as well, if not better with his short seine. 

Q. What is the width of Site No. 2? 

A. Thirty-five hundred feet. 


Redirect Examination. 
(Interrogated by Mr. FULTON.) 

The plaintiff operated Site No. 1 during the year 
1911 under a lease from the Government. 

Mr. FULTON.—We have the lease. I would like 
to ask that the lease go in evidence with the privilege 
of substituting a copy. [616] 

Mr. WELSH.—The lease from the Government 
commencing the year 1911? 

Mr. FULTON.—Yes. 

Mr. WELSH.—AIH right. 

Stipulation [As to Leasing of Sites Nos. 1, 2 and 3]. 

It is agreed between the parties hereto that the 
United States, through its War Department, on the 
28th day of March, 1911, leased to the Columbia 
River Packers’ Association, for the term of three 
years, commencing on the Ist day of May, 1911, and 
terminating on the 30th day of October, 1914, Sites 
Nos. 1, 2 and 3, accordingly as marked and delineated 
on the map offered in evidence before the Master, 
marked Defendants’ Exhibit ‘‘F,’’ and is properly 
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described on said Exhibit ‘‘F.’’ The lease is prac- 
tically a copy of the said original iease which the 
plaintiff offered in evidence heretofore. 

Thereupon, the plaintiff rested. 

The defendants for their rebuttal then called the 
following witnesses: 


[Testimony of H. S. McGowan, for Defendants 
(Recalled in Rebuttal). ] 

H. S. McGOWAN, a witness on behalf of the 
defendants, was recalled and testified in response to 
interrogatories propounded to him, as follows: 
(Interrogated by Mr. WELSH.) 

I heard the testimony with reference to the fact 
that set nets could not be operated in anything but 
eddies or still waters. The fact is, an eddy is not 
necessary for set nets, you can operate them any- 
where you fee] so disposed. I know of places where 
they are operated and they are not in an eddy. I 
have [617] particularly in mind North River on 
the Willapa Harbor, where I have been quite famil- 
iar with the method of fishing. It is a river where 
the tide ebbs and flows and its average rise and fall 
is about the same as it is on the Columbia River. 
Set nets are successfully operated for the purpose of 
catching salmon fish in the North River. They are 
operated there in all kinds of water, in tide water 
and even further up stream, what they call the low 
high water. The tide, however, is not extensive, but 
further down the river they operated a great many 
of them in tide waters where they had each day an 
ebb and flood, the same as it is on the lower Columbia 
River, and they are fished successfully and salmon 


vs. H. S. McGowan et al. 705 


(Testimony of H. S. McGowan. ) 
fish are caught therein. 

Q. You heard Mr. Hawkins testify that Stensman 
owned no fishing location on the south shore of Sand 
Island or the waters south of Sand Island. You 
can tell us the facts with reference to that. 

Mr. FULTON.—I object to that as not proper 
rebuttal. In fact, I don’t think anything you have 
offered here is rebuttal testimony. It is part of your 
original case. I move to strike out all the testimony 
of Mr. McGowan on the ground it is not rebuttal evi- 
dence. 

A. Stensman did own a fishing right. I don’t re- 
member just how long they had their rights there, 
but they had them there in running for about 1904 _ 
and 1905, I should say up to 1908, I believe. Mr. 
Reischman, or Reischman Brothers, owned fishing 
rights down there from about 1903 or 1904, I should 
say, until 1905, or thereabouts. These grounds were 
close to the Brumbach grounds just westerly of the 
‘‘Republic’’? wreck and extending on downward to 
the ground now covered by Site No. 1. 

Q. You succeeded to the interest in the locations 
of Brumbach, Reischman Brothers and Stensman, is 
that correct? [618] 

To this question counsel for the plaintiff objected 
upon the ground that it was incompetent. 

A. Yes, sir. 

Cross-examination. 
(Interrogated by Mr. FULTON.) 

Brumbach had a seine—called it a seining ground. 

He had a fishery right there upon which he operated 
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drag seines. He located it, that is the way the fish- 
ermen term it. He located a fishery there that no 
one else was using at the time he took out a license 
there and operated. He took out his license in 
Washington, and entered into the possession of this 
fishery and claimed it and also exercised the right 
and fished there. His right as I understand it, ex- 
isted in fishing, taking up and establishing the loca- 
tion—taking out a license for that place and then 
operating there, seining. That is all that I know he 
had. I don’t know how he located, I didn’t ask him. 
I was not there when he located it. He located it 
and took me and showed me where the delineations 
of his line ran that he had located. He showed me 
where the lines crossed in the water and showed me 
the marks that he had on the shore that he went by. 
This was upon Sand Island and on land owned by 
the Government, and the Court says that it is in the 
State of Oregon. It was not known at that time to 
belong to the State of Oregon. It was a long time 
before it was established. Of course Brumbach had 
a license issued by the State of Washington, because 
he supposed he was in Washington, and he went over 
there and located it and operated this fishery. It 
was subsequently determined that the territory was 
in Oregon. I bought all the right that Brumbach 
had there. What I have said in regard to Brum- 
bach’s rights pertains both to Reischman and Stens- 
man. JI presume they acquired their rights the 
[619] same way. 
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Redirect Examination. 
(Interrogated by Mr. WELSH.) 

I don’t know whether the plaintiff in the complaint 
filed herein made any allegation as to where Sand 
Island was, but they alleged the locality in contro- 
versy to be in the State of Washington, as I remem- 
ber. Up to the time the United States Supreme 
Court in the case entitled ‘‘State of Washington vs. 
the State of Oregon”’ decided that Sand Island and 
the locus im quo was situated in the State of Oregon, 
Sand Island was believed to be by the public in gen- 
eral in the State of Washington, and the Oregon au- 
thorities recognized Washington licenses when being 
operated in the waters of the Columbia River south 
of Sand Island. At all times up to the decision of 
the United States Supreme Court in the case above 
mentioned, people generally, in fact everybody, be- 
lieved this location to be in the State of Washington. 


[Testimony of Ralph Grable, for Defendants 
(Recalled in Rebuttal). ] 

RALPH GRABLE, a witness on behalf of the 
defendants was recalled and testified in response to 
interrogatories propounded to him, as follows: 
(Interrogated by Mr. WELSH.) 

Q@. Mr. Grable, there is some testimony here that 
in order to operate a set net for the purpose of catch- 
ing salmon fish that it is necessary to put it in eddy 
waters—quiet waters. Tell us the facts with refer- 
ence to that. 

Mr. FULTON.—I object to that as not proper re- 
buttal testimony. [620] 
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A. Why, I will explain, as my experience in fishing 
set nets I never have fished.a set net in an eddy; that 
is considered by a fisherman that an eddy is the best 
place to fish a set net. I never have fished a set net 
in that condition. 

I would say that an eddy was the best place, but in 
my experience in fishing, I have fished in straight 
current, with the set net standing straight up and 
down the current. 

Q. With what result? 

A. With the best results. 

Q. What in your opinion, from your knowledge 
and experience as a fisherman—from your knowl- 
edge as a fisherman and the experience you have had 
as a fisherman, state whether or not it is necessary 
to have set nets placed in eddy waters in order to 
successfully catch fish? 

‘Mr. FULTON.—We object to that. 

A. No, sir, we don’t prefer that kind of water at 
all. If we have a ground where the fish run we pre- 
fer to set our nets lengthwise in the current, no mat- 
ter how strong, there is always slack water in any 
river in the world between high and low tide; and 
when slack water comes the fish run to and from the 
shore. They don’t run up and down the river. In 
my estimation they run simply across and hunt for 
the deep water, for the fish is here and there; he runs 
backwards and forwards, not up and down as some 
people suppose they do; he runs backwards and for- 
wards. ‘Suppose the river ran east and west—sup- 
pose the river ran east and west, when slack water 
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comes a salmon is going to go north and south, from 
one shore to the other until he finds the current. 
That is my estimation of the fish. 

(Witness continuing :) 

I have operated set nets in the Nasel River. I fish 
[621] there every winter with set nets. That is my 
winter business, setting nets on the Nasel River, and 
the water where I have my set nets is very swift 
water, I would say, and I have had what I call suc- 
cess, because I made a living out of it, and I suppose 
that is a successful business. My nets caught fish 
and they. were successfully operated in very swift 
water. 

Thereupon, this witness prepared a map which was 
offered in evidence before the Master and marked 
Defendants’ Exhibit ‘‘G,’’ and is hereunto attached 
and so marked, which is a correct map of Sand Is- 
land that the different points thereon indicated. 

Q. What effect does the shape of the southern 
shore of the island have upon the creation or non- 
creation of eddies and eddy waters? 

To this question counsel for the plaintiff objected 
upon the ground that it was not proper rebuttal; the 
witness having been examined on this point in his 
original examination. 

A, Why, when the current is so strong between any 
point in any river wherever I have been, wherever 
there was a by-way formed by two different points, 
that the current slackened between these two points. 
T will go in this by-way in order to get out of a strong 
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current, wouldn’t I? That is my experience. 

(Witness continuing:) . 

For twenty-five years I have fished on the Colum- 
bia River. and when I want to go against the current 
I will go as near Sand Island as possible, because I 
want to get out of the current; it is a strong eddy be- 
tween those two points. The south end of Sand Is- 
land and the north end of Sand Island is pretty 
[622] near it, but here we have the eastern and 
western end of Sand Island. 


Cross-examination. 
(Interrogated by Mr. FULTON.) 

Q. How many drinks have you had this afternoon? 

A. (Witness hesitates.) 

Mr. WELSH.—If you had any, tell him. 

A. I had a glass of water, but not a drink of 
whiskey. 

(Witness continuing :) 

I drank no liquors to-day at all. I am perfectly 
sober. I had a drink before breakfast this morning 
but haven’t had any since. I hada glass of water. I 
have probably had two glasses of beer to-day since 
breakfast, but no more. 


[Testimony of Amon Markham, for Defendants 
(Recalled in Rebuttal). ] 

AMON MARKHAM, a witness heretofore pro- 
duced on behalf of the defendants, was recalled and 
in answer to interrogatories propounded to him, tes- 
tified as follows: 

(Interrogated by Mr. WELSH.) 
TI certainly have had a great deal of experience in 
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operating set nets in the waters of the Nasel River. 
The Nasel River is a tidal stream where the tide ebbs 
and flows and has a very strong current. 

Q. You may state where or not it is absolutely 
necessary for the successful operation of set nets, to 
have them in eddy waters? 

To this question counsel for the plaintiff objected 
upon the ground that it was not proper rebuttal. 
[623—625 | 

A. Why, I have operated set nets from start to 
finish in the Nasel River, all in the current, and they 
ean be successfully operated there. 

(Here witness was handed Defendants’ Exhibit 
‘*G”’ and was asked whether or not that was the cor- 
rect representation of the southern shore and general 
appearance of Sand Island.) 

A. Why, it is a very good map, only he has not in- 
cluded the fact that this is narrow here. 

(Witness continuing :) 

I know it is practically correct because it shows 
the southern shore to be of crescent shape. I would 
Say that map was a very good map of the southern 
shore of the island, but the little point at the east 
end of the island should be narrow. I have seen this 
island many times during the last thirty-four years. 
I was raised and born right there, you might say. I 
was deputy sheriff of Pacific County at one time. 

Cross-examination. 
(By Mr. FULTON.) 

Nasel River does not flow into the Columbia River, 

it flows into Willapa Harbor, about twenty-eight 
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miles from the Columbia River. I fished for myself 
and owned the set net myself. 

Q. What was your biggest catch per season ever 
made in a set net on the Nasel River? 
. That is a question I could not answer. 
. Did you ever catch over a ton? 
. IL should say I could. 
. Did you ever catch a ton? 
. Not at one time. 
. [ mean in one season. A. Why, sure. 
. How much did you ever catch, your best sea- 
son’s catch, with a set net on the Nasel River? 
[626] 

A. Well, now, I would have to go back and hunt 
up my receipts to find out exactly. 

Q. I don’t ask you exactly. 

Mr. WELSH.—Q. Tell the best you can re- 
member. 

A. Why, in the neighborhood of four tons. I am 
not going to go until I get my receipts. 

Q. How long ago was that? A. Two years ago. 

Q. That you got four tons? Aa Nes asin 

Q. How many set nets did it take to catch four 
tons? 

A. We operated about three, I think, once. 

Q. Out of three set nets on the Nasel River two 
years ago you secured four tons of fish? 

A. Yes, sir. 

Q. That is the best you ever did? 

A. Well, now, do you want me to go to work and 
exemplify the fish we did catch? 
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(Testimony of Amon Markham.) 

. Answer the question. A. Four tons. 

. That is the best you ever did? A. Yes, sir. 
. That was in the Nasel River? 

. In the Nasel River. 

. How did you lay out your nets? 

. That is our business. 

Mr. WELSH.—You can tell him, Mr. Markham. 

A. We put them on the sticks. 

Mr. FULTON.—Q. How much whiskey have you 
been drinking? 

A. Not as much as you have, in all probability. 

Q. About how many drinks did you take to-day? 

A. I had a drink of whiskey this morning. [627] 

Q. Did you say you had a drink with me this morn- 
ing? Paty Jalen Sree 
. You had a drink of whiskey this morning? 

. Yes, sir. 

. How many drinks have you had? 

. One drink of whiskey. 

. What have you been drinking? 

. Nothing at all. 

. Haven’t been drinking any intoxicating 
liquors? 

A. Not on your life. I hada drink of whiskey this 
morning before I went to breakfast. 

(Witness continuing :) 

We put out set nets in the river on sticks across 
the current. We also fished with the current. We 
had two different ways. Two of our nets were set 
across the current, and one was set up and down with 
the current. The fishing was done all in the night- 
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(Testimony of Amon Markham.) 
time. We took the fish out at any tide, either high 
tide or low tide. . 


Redirect Examination. 
(Interrogated by Mr. WELSH.) 

The set nets that we operated on the Nasel River 
were from twenty-two to twenty-eight fathoms in 
length. 

[Testimony of Moses Hirschy, for Defendants 

(Recalled in Rebuttal). | 

MOSES HIRSCHY, a witness heretofore pro- 
duced on behalf of the defendants, was recalled and 
in response to interrogatories propounded to him, 
testified as follows: 

(Interrogated by Mr. WELSH.) 

I have worked on Sand Island since the year 1903, 
and [628] worked about four years fishing for 
the plaintiff on Sand Island. In my judgment, De- 
fendants’ Exhibit ‘‘G’’ is substantially correct as to 
the shape of Sand Island, about as near as I would 
know, and in my judgment is a correct representa- 
tion of the southern shore of the island, and I think 
it correctly represents the island as near as I would 
know. 

(Defendants’ Exhibit ‘‘F’’ was exhibited to this 
witness and by him identified.) 

Q. That (referring to Defendants’ Exhibit ‘‘F’’) 
correctly represents the shore of the island, doesn’t 
it? 

A. It looks pretty reasonable, only of course it 
don’t come out just with that drawing exactly, but 
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(Testimony of Moses Hirschy.) 
then that is not drawn just right, I don’t see that he 
drew it just right. 

Q. That shows how the shore runs on the south 
side (referring to Defendants’ Exhibit el Fe 

A. It looks right to me. I think this map cor- 
rectly shows the south shore of the island. 


Redirect Examination. 
(Interrogated by Mr. WELSH.) 

Q. As a matter of fact, counsel has taken the posi- 
tion with you that this map was made to represent 
Sand Island, whereas I am taking the position with 
you that the topography of the island is not correctly 
given here, and I want to know. 

A. I will consider that. 

Q. I want to know whether or not the southern 
shore of Sand Island, as actually on the ground, is 
not indented and more concave than this plat shows 
it to be? [6291] 

Mr. FULTON.—I object to this as leading and 
suggestive and stating to the witness primarily what 
the counsel very much desires he should testify to. 

A. I don’t want to say any more than I know in 
this case, because there might be such a thing that I 
don’t understand. 

Q. What I want to know about Sand Island, does 
it concave—does it go in further, little indentation 
and bays in it? 

A. Sure, I know that sometimes we have trouble 
to get around, it is not just straight; it is concave 
some, yes. But then, I could not call it straight, the 
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(Testimony of Moses Hirschy.) 

way I find it, when you seine and hook on teams, 
whehever you come down the stream you go along 
nicely and then get to a curve and it takes another 
four horses to make up coming around the point. It 
is not just straight; I could not call that straight. 

Mr. FULTON.—Q. Have you any idea of what 
concave means—on the square? 

A. Concave—I am not using these high words, and 
I would know a point in and out. I know what a 
crook is; I am not using these high words. 

Q. (By Mr. FULTON.) Do you see any ‘“‘crooks’’ 
around here? 

A. Well, I guess when it comes to that business— 

Mr. WELSH.—@. Is there a crook on the southern 
shore of the island? 

A. There is crooks along the island, certainly. 

Mr. FULTON.—Q. That is, there were some 
crooks when you were there? 

A. I guess there were some crooks when I was not 
there; maybe crooks when I am there too, yes. 
[630] 

[Order Approving Condensed Statement of 
Testimony and Evidence. | 

The above and foregoing condensed statement of 
the testimony and evidence taken and admitted at 
the trial of the above-entitled cause for use on the 
appeal herein, together with the exhibits therein re- 
ferred to and hereunto attached, was duly presented 
to the undersigned, Judge of the above-entitled 
court, before whom said cause was tried, and the 
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same has been duly examined and found to be a true, 
complete and properly prepared condensed state- 
ment of all the testimony and evidence offered, taken 
and admitted on the trial of said cause, and the same 
is hereby, in all respects, approved, this 3 day of 


December, 1913. 
EDWARD E. CUSHMAN, 


Judge of the United States District Court for the 
Western District of Washington, Southern Divi- 
sion. 


[Endorsed]: Filed in the U. S. District Court, 
Western Dist. of Washington, Southern Division. 
Dee. 3, 1918. Frank L. Crosby, Clerk. By E. C. 
Ellington, Deputy. [631] 

Plaintiff’s Exhibit ‘‘E.”’ 

KNOW ALL MEN BY THESE PRESENTS, 
That an Act of Congress approved July 28, 1892, 
provides as follows: 

“Be it enacted by the Senate and House of 
Representatives of the United States of America 
in Congress assembled, That authority be, and is 
hereby, given to the Secretary of War, when in 
his discretion it will be for the public good, to 
lease, for a period not exceeding five years and 
revocable at any time, such property of the 
United States under his control as may not for 
the time be required for public use and for the 
leasing of which there is no authority under ex- 
isting law, and such leases shall be reported an- 
nually to Congress; Provided, That nothing in 
this act contained shall be held to apply to min- 
eral or phosphate lands.”’ 
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And, Whereas, by order of the President of the 
United States dated August 29, 1863, all of the land 
known as Sand Island in, the Estuary of the Colum- 
bia River, Oregon and Washington, was set apart 
for public uses as a Military Reservation; 

And, Whereas, the land above described is now un- 
occupied and unproductive property under the con- 
trol of the Secretary of War and is advertised for 
lease by authority of the Secretary of War dated 
February 10, 1905; 

And, Whereas, the Columbia River Packers’ 
Ass’n, of Astoria, Oregon, was the highest bidder 
for lease of Sites Nos. 2 and 3, and has applied for a 
lease thereof for a term of three (8) years. 

NOW, THEREFORE, This agreement made on 
this Ist day of May, 1908, by and between Lieut. Col. 
S. W. Roessler, Corps of Engineers, U. 8S. Army, on 
behalf of the United States, of the first part, and the 
said Columbia River Packers’ Ass’n, of the second 
part, WITNESSETH, That the said party of the first 
part for and in consideration of the rents, covenants 
and agreements hereinafter mentioned, does, for 
himself and his successors in office, hereby covenant 
and agree with the said party of the second [632] 
part, its executors, administrators and assigns, to let 
and lease, and does hereby let and lease, unto the said 
party of the second part, its executors, adminis- 
trators and assigns, the parcel of land on Sand 
Island, and shown on the attached maps as Sites Nos. 
2 and 3. 

TO HAVE AND TO HOLD, The said premises 
with all the rights, easements and appurtenances 


vs. H. S. McGowan et al. 719 


thereto belonging, for the term of three (8) years 
commencing on the 1st day of May, 1908, and termi- 
nating on the 30th day of April, 1911, subject to the 
following named conditions: 

That the lessee file a bond acceptable to the United 
States in a sum equal in amount to the annual rental 
for the faithful performance of all obligations herein 
provided; 

That this lease shall be subject to revocation by the 
Secretary of War, at his discretion, upon two (2) 
months’ notice to the party of the second part, at 
any time prior to the expiration of the term of three 
(3) years for which it is made, unless sooner revoked 
for cause as hereinafter provided ; 

That all buildings or structures of any kind which 
may be erected by the lessee, its executors, adminis- 
trators and assigns, during the said term of three 
(3) years, either upon the grounds leased or in the 
waters in front thereof, shall be removed on or before 
the date of the expiration of this lease, or within two 
(2) months from the date of the receipt of notice of 
revocation above provided for; 

No excavations, other than for building purposes, 
shall be made, and no soil, shall be removed from the 
sites hereinbefore referred to; 

That the said Columbia River Packers’ Ass’n, its 
executors, administrators and assigns, shall pay for 
the use of the sites [633] herein leased the sum 
of Fifty-one Hundred Seventy-five (5175) dollars 
per annum, payment to be made in advance on the 
first day of May of each year during the life of this 
lease, to the Engineer Officer in charge of the river 
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and harbor district in which the land is located; 

That the party of the second part will be allowed 
to erect such temporary structures for the housing 
of its employees, animals, etc., as may be necessary, 
with the understanding that any and all such struc- 
tures must be entirely removed, at its own expense, 
on or before the date of expiration of its lease, or 
after two (2) months’ notice of revocation, and with 
the further understanding that the number of such 
structures, location and dimensions shall be satis- 
factory to the party of the first part, and receive 
prior approval; 

The grounds and adjacent waters must be left in 
as good condition as when occupied by the lessee, its 
executors, administrators and assigns. All build- 
ings or structures not thus removed within the limit 
of time mentioned shall become the property of the 
United States; 

That no structure not absolutely needed in connec- 
tion with seining operations will be permitted to be 
erected on the site; 

That no disreputable or disorderly persons will be 
housed on the leased land by the party of the second 
part; 

That it must confine itself to the limits of its leased 
ground and it and its employees will avoid any action 
that may cause friction or trouble with the adjoining 
lessee or his employees. 

Infraction of any of these conditions will be con- 
sidered sufficient ground for immediate revocation 
of this lease. 

The default of payment of annual rental for one 
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month from [634] the date upon which it becomes 
due, as stated herein, shall be deemed sufficient cause 
for enforcing the collection thereof from the bonds- 
men. 

That if default shall be made in any of the cove- 
nants herein contained on the part and behalf of the 
said party of the second part, its executors, adminis- 
trators and assigns, to be paid, kept, and performed, 
then and from thenceforth it may and shall be lawful 
for the said party of the first part, or his successors 
in office, to re-enter into and upon the said leased 
premises, and every part thereof. 

And the said party of the second part for itself, 
its executors, administrators and assigns, does 
hereby covenant and agree with the party of the first 
part, and his successors in office, to hire, and lease the 
said premises herein described, with the rights, ease- 
ments, and appurtenances thereunto belonging, on 
the conditions named herein, and for the period 
herein specified. 

And the said party of the second part, for itself, 
its executors, administrators and assigns, further 
covenants and agrees with the party of the first part 
and his successors in office, that on the last day of the 
term of this lease, or if it is otherwise revoked, as 
herein provided for, said party of the second part, its 
executors, administrators and assigns, shall and will, 
peaceably and quietly lease, surrender and yield up 
unto the said party of the first part, or his successors 
in office, all and singular the said leased premises at 
the site hereinbefore referred to. 

It is further understood and agreed that this lease 
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is subject to and shall not become operative or bind- 
ing until it has received the approval of the Chief 
of Engineers, United States [635] Army. 

IN WITNESS WHEREOF, The said party of 
the first part and the said party of the second part 
have hereunto set their hands and seals this 1st day 
of (May, 1908. 

Witnesses: 
A. L. UPSON as to 
S. W. ROESSLER, [Seal] 
It. Col. Corps of Engineers. 
Attest: as to 
COLUMBIA RIVER PACKERS’ ASSO- 
CIATION. 
S. ELMORE, 
Vice-president. 
GHO. H. GEORGH, Secretary. 
[Seal of Columbia River Packers’ Association. | 
[Executed in duplicate. | 

Approved: May 29, 1908. 

SMITH 8. LOUD (2) 
Acting Chief of Engineers. 

War Department, June 3, 1908. 

Approved: 

ROBERT SHAW OLIVER, 
Assistant Secretary of War. [636] 
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[ Endorsed'] :-— 
162 M.C.R. U.S. Engineer Office. 
D3 Portland, Oregon. 
Office of Chief of Engineers. 
May 12 1908 
41831 
113 
War Department. 


LEASE. 
Dated May 1, 1908, from the United States to the 
Columbia River Packers’ Ass’n. of Astoria, Oregon, 
for certain parcels of land on Sand Island, estuary of 
the Columbia River, for the term of three years for 
seining purposes, shown on the attached map as Sites 


Nos. 2 & 3. 


OFFICE OF THE SECRETARY 
JUNE 1 1908 
16351 
6 
WAR DEPARTMENT. 


Rental To- 5/1/10 paid 4/28/09. 


Pitffs Ex E. 
9/15/10 ‘C. D. Savery, Exr. [637] 
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In the District Court of the United States for the 
Western District of Washington, Southern Divi- 
ston. i 

IN EQUITY—No. 13885. 
COLUMBIA RIVER PACKERS’ ASSOCIA- 
TION, a Corporation, . 

Plaintiff, 
VS. 


H. 8S. McGOWAN, ERICK LINDSTROM, J. P. 
COYLE, WALTER BUSSEY and I. N. 
STENSLAND, 

Defendants. 


Petition for Appeal and Order Thereon. 
To the Honorable EDWARD E. CUSHMAN, Judge 
of the Above-entitled Court: 

Your petitioner, Columbia River Packers’ Asso- 
ciation, the plaintiff in the above-entitled cause, con- 
ceiving itself grieved by the judgment and decree 
rendered and entered in the above-entitled court in 
the above-entitled cause, on the 22d day of Septem- 
ber, A. D. 1913, and believing that said judgment and 
decree is greatly to its prejudice and injury and is 
erroneous and inequitable, does hereby appeal from 
said judgment and decree, and the whole thereof, to 
the United States Circuit Court of Appeals for the 
Ninth Circuit, for the reasons specified in the Assign- 
ments of Errors, which is filed herewith, and prays 
that this appeal may be allowed, and that a transcript 
of the record, proceedings and papers upon which 
said judgment and decree was made, duly authenti- 
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cated, may be sent to the United States Circuit Court 
of Appeals for the Ninth Circuit. 
G. C. FULTON, 
Attorney for Plaintiff. 

The foregoing petition for appeal is hereby 
granted and allowed and the claim of appeal therein 
made is hereby allowed, and the amount of the bond 
on said appeal and to supersede and [688] stay 
proceedings on said judgment and decree appealed 
from is hereby fixed at the sum of Twenty-five Thou- 
sand Dollars ($25,000.00). 

Dated this 3 day of December, A. D. 1913. 

EDWARD E. CUSHMAN, ~ 
District Judge. 

[ Endorsed]: Filed in the U. S. District Court, 
Western Dist. of Washington, Southern Division. 
Dec. 3, 19138. Frank L. Crosby, Clerk. By F. M. 
Harshberger, Deputy. [639] 


In the District Court of the Umted States, for the 
Western District of Washington, Southern Divi- 
ston. 

IN EQUITY—No. 1385. 

COLUMBIA RIVER PACKERS’ ASSOCIA- 
TION, a Corporaticn, 

Plaintiff, 
VS. 

H. S. McGOWAN, ERICK LINDSTROM, J. P. 
COYLE, WALTER BUSSEY and I. N. 
STENSLAND, ‘ 

Defendants. 
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Assignments of Error. 

The plaintiff makes the following Assignments of 
Error, which it avers occurred at the trial of the 
above-entitled cause, and prays for reversal of the 
decree in the above-entitled court in said cause and 
for a decree and judgment as prayed for by it in its 
amended complaint: 

1g 

The Court erred in not sustaining the demurrer of 
plaintiff to the cross-bill and complaint of defendant 
H. 8. McGowan filed herein. 

II. 

The Court erred in not sustaining the demurrer of 
plaintiff to the cross-bill and complaint of defendant 
Erick Lindstrom filed herein. 

ITI. 

The Court erred in not sustaining the demurrer of 
plaintiff to the cross-bill and complaint of defendant 
J. P. Coyle filed herein. 

LY. 

The Court erred in not sustaining the petition and 
motion of plaintiff filed herein June 4, 1909, to dis- 
miss this suit, and [640] erred in refusing to dis- 
miss this suit, and not granting such petition and mo- 
tion. 

ie 

The Court erred in holding, adjudging and decree- 
ing that it had jurisdiction of the cause of suit set 
forth in plaintiff’s amended complaint upon the 
showing made by the plaintiff in its petition and mo- 
tion to dismiss said suit. 
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VI. 

The Court erred in holding, adjudging and decree- 
ing that it had jurisdiction over the cause of suit set 
forth in the answer and in the cross-bill and com- 
plaint of the defendant H. S. McGowan. 

VII. 

The Court erred in holding, adjudging and decree- 
ing that it had jurisdiction over the cause of suit set 
forth in the answer and in the cross-bill and com- 
plaint of defendant Erick Lindstrom. 

VI. 

The Court erred in holding, adjudging and decree- 
ing that it had jurisdiction over the cause of suit set 
forth in the answer and in the cross-bill and com- 
plaint of defendant J. P. Coyle. 

IX. 

The Court erred in holding, adjudging and decree- 
ing that it had jurisdiction over the cause of suit 
herein. 

x. 

The Court erred in rendering and entering the de- 
cree of February 5, 1912, wherein and whereby it was 
adjudged and decreed that plaintiff should take noth- 
ing by this suit, and that the temporary injunction 
and restraining order theretofore issued against the 
defendants herein should be dissolved and vacated, 
and in dissolving and vacating such restraining 
order; and in holding, adjudging and decreeing that 
the defendants H. 8S. McGowan, Erick Lindstrom and 
J. P. Coyle were, or either was, at the time of the 
[641] commencement of this suit, and ever since 
had been and were until the expiration of the said 
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current fishing year, entitled to the exclusive rightaor 
any right, to the exclusive or any use or occupation of 
the fisheries and fishing grounds described in the 
cross-bills of defendants herein, by the defendants H. 
S. McGowan, Erick Lindstrom and J. P. Coyle, and 
their servants, and persons claiming by, through or 
under either of them, of the fisheries and fishing loca- 
tions involved in this suit, and from asserting any 
dominion or right of possession or use of said fisher- 
ies or fishing grounds by virtue of any leasehold in- 
terest of the shore or tide lands abutting thereon, or 
adjacent thereto, or by reason of any fishing license 
or franchise which plaintiff may hold or possess. 
XI. 

The Court erred in its decree of February 5, 1912, 
referring this cause to the Honorable M. A. Lang- 
horne, a Commissioner of this court, as Master pro hac 
vice to ascertain and report to this court the amount 
of damages suffered by the defendants and cross- 
complainants H. S. McGowan, Erick Lindstrom and 
J. P. Coyle, through their having been deprived of 
the use of their said fisheries from and after the 7th 
day of July, 1912, up to and until the date of said de- 
eree, or at any time, and in permitting the said de- 
fendants and cross-complainants H. S. McGowan, 
Erick Lindstrom and J. P. Coyle to offer and in re- 
ceiving further testimony and evidence in said cause 
on said question of damages before such Master. 

wer: 

The Court erred in rendering and entering said de- 
eree of February 5, 1912, and each and every part 
thereof, and not granting the plaintiff a decree ac- 
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cordingly as prayed for in its amended complaint. 
[642] 
xe Ls le 

The Court erred in holding, adjudging and decree- 
ing that plaintiff was not entitled to the free and un- 
obstructed ingress to and egress from the shore to 
Sites numbered Two (2) and Three (3) described in 
plaintiff’s amended complaint; and in adjudging and 
decreeing that defendants H. 8. McGowan, Erick 
Lindstrom and J. P. Coyle, or either of them, at any 
time had any right to construct, erect or maintain in 
front of the shore of said Sites 2 and 3 in plaintiff’s 
amended complaint described between the line of 
low-water mark and line of navigability of the 
Columbia River any set net locations for catching 
salmon fish, or any permanent or fixed buoys or an- 
chors, or any fixed appliance or appliances for the 
operation of any set net or set nets for taking salmon 
fish, or otherwise. 

XIV. 

The Court erred in holding, adjudging and decree- 
ing that the defendants H. 8S. MeGowan, Erick 
Lindstrom and J. P. Coyle, were, or either was, enti- 
tled to construct, erect or maintain in the waters 
fronting the shore to said Sites numbered 2 and 3 
described in plaintiff’s amended complaint, between 
the line of low-water mark thereof and the line of 
navigability, in the channel of the Columbia River, 
any fixed structure or appliance, or any set net loca- 
tion, for operating set nets for taking salmon fish, or 
otherwise, or any fixed appliance which in any man- 
ner interfered with plaintiff’s free ingress to and 


732 Columbia River Packers’ Association 


egress from the shore to said sites, or which in any 
manner interfered with, or which prohibited plain- 
tiff from navigating the waters in front of said shore 
by boats or seines, or which interfered with or pre- 
vented plaintiff from landing seines on such shores 
from the waters fronting thereon. [643] 

XV. 

The Court erred in holding, adjudging and decree- 
ing that under the laws of the State of Oregon the 
owner of the shore of a navigable water therein does 
not have as an appurtenant thereto the right to the 
free and uninterrupted ingress to and egress from 
such shore, to the navigable waters fronting thereon. 

XVI. 

The Court erred in holding, adjudging and decree- 
ing that under the laws of the State of Oregon a citi- 
zen of the State of Washington, without right, title 
or authority, other than a license issued by the Fish 
Commissioner of the State of Washington, to operate 
a fixed appliance for taking salmon fish in the waters 
of the Columbia River, is by such license alone enti- 
tled of right to construct, erect and maintain in the 
waters of such river, lying exclusively and wholly 
within the territorial boundaries of the State of Ore- 
gon, in front of shore lands there owned by citizens of 
Oregon, fixed fishing appliances for taking salmon 
fish, against the objection, protest and consent of such 
owner, whereby such shore owner against his protest 
and consent is deprived of access to such shore; and 
in further adjudging and decreeing that any inter- 
ference by such shore owner of a structure so placed 
is unlawful and a tort, entitling the owner of such ap- 
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pliance to damages; and in further holding, adjudg- 
ing and decreeing that the measure of such damage is 
determinable by the number of fish caught by seines 
operated from such shore when the appliances sought 
to be operated there were set nets. 

NAGE 

The Court erred in not sustaining the exceptions of 
plaintiff, and each thereof, to the Findings of Facts 
and Conclusions of Law made and filed by M. A. 
Langhorne, Special Master [644] appointed by 
this Court, to determine the amount of damages to be 
assessed against plaintiff herein, and in affirming and 
approving such findings of facts and conclusions of 
law, and each thereof and entering a judgment and 
decree thereon. 

XVIII. 

The Court erred in not sustaining plaintiff’s excep- 
tion to Finding of Fact No. I found and made by M. 
A. Langhorne, Special Master herein, which finding 
of fact was and is in words and figures following, to 
wit: 

“The long established method by custom 
among fishermen of determining the rental value 
of fishing locations upon the Columbia River is, 
that the owner or lessor of a fishing location shall 
receive as rent for the location during a given 
fishing season one-third of the gross catch of fish 
made at said location during the fishing season. 
Wheni the lessee furnishes the fishing gear, the 
lessee is entitled to two-thirds of the gross catch. 
However, when the lessor furnishes the fishing 
gear, as well as the location, he is entitled to one- 
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half of the gross catch for his rent for the loca- 
tion and the gear and the lessee is entitled to 
one-half of the gross catch.” 

The Court also erred in approving such finding. 

eX. 

The Court erred in not sustaining plaintiff’s excep- 
tion to Finding of Fact No. II, found and made by M. 
A. Langhorne, Special Master herein, which finding 
of fact was and is in words and figures following, to 
wit: 

‘‘Under the rule for fixing the rental value of 
fishing locations upon the Columbia River as set 
forth in Finding of Fact No. I, it is impossible to 
determine the value without ascertaining the 
amount of the actual or probable catch of fish at 
a given location for a given season.”’ 

The Court also erred in approving such finding. 

XX. 

The ‘Court erred in not sustaining plaintiff’s excep- 
tion to Finding of Fact No. ITI, found and made by 
M. A. Langhorne, [645] Special Master herein, 
which finding of fact was and is in words and figures 
following, to wit: 

‘‘The defendants and cross-complainants up to 
the time of the interlocutory decree herein, had 
by the restraining order issued in this case and 
had by the act of the plaintiff, been deprived of 
their fishing locations and of the use of their 
set nets therein during the entire time of four 
fishing seasons, viz.: the fishing seasons of the 
years 1908, 1909, 1910 and 1911.”’ 

The Court also erred in approving such finding. 
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XXI. 

The Court erred in not sustaining plaintiff’s excep- 
tion to Finding of Fact No. IV, found and made by 
M. A. Langhorne, Special Master herein, which find- 
ing of fact was and is in words and figures following, 
to wit: 

‘‘During the entire time of the four fishing 
seasons mentioned in Finding of Fact Number 
Three (3), the plaintiff occupied the defendants’ 
fishing locations and operated drag seines 
therein for the purpose of catching salmon and 
did catch large amounts of salmon each season, 
the amount of catch being as follows: 

In the year 1908, 150 tons 
In the year 1909, 104 tons 
In the year 1910, 135 tons 
In the year 1911, 390 tons 
Total for four years 779 tons.”’ 
The Court also erred in approving such finding. 
XXII. 

The Court erred in not sustaining plaintiff’s excep- 
tion to Finding of Fact No. V, found and made by 
M. A. Langhorne, Special Master herein, which find- 
ing of fact was and is in words and figures following, 
to wit: 

‘The set nets which the defendants would 
have operated upon said fishing locations, had 
they not been prevented by plaintiff from occu- 
pying the locations, would have caught two- 
thirds as many fish and two-thirds as much in 
quantity each year as were caught by the plain- 
tiff’s drag seines, that is to say, two-thirds of 
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779 tons, the amount shown by Finding of Fact 
Number Four (4) as actually caught by the drag 
seines, making 518 tons which defendants’ set 
nets would have caught during the four fishing 
Seasons. ”’ 


The Court also erred in approving such finding. 
[646] 


XXITI. 


The Court erred in not sustaining plaintiff’s excep- 
tion to Finding of Fact No. VI, found and made by 
M. A. Langhorne, Special Master herein, which find- 
ing of fact was and is in words and figures following, 
to wit: 


‘‘T find that by reason of the foregoing facts 
the defendants were in the position of forced les- 
sors of the locations in question, inasmuch as 
they owned them and were entitled to them but 
the plaintiff, through its own act and through the 
aid of the restraining order heretofore men- 
tioned, occupied and fished them and appropri- 
ated the entire output to its own use, and defend- 
ants were therefore in position of lessors fur- 
nishing the location without furnishing fishing 
gear, and they were therefore entitled to one- 
third of the gross catch of what their set nets 
would have caught upon said locations, that is to 
say, one-third of 518 tons, being 172 tons.”’ 


The Court also erred in approving such finding. 


».@.4 hf 


The Court erred in not sustaining plaintiff’s excep- 
tion to Finding of Fact No. VII, found and made by 
M. A. Langhorne, Special Master herein, which find- 


vs. H. S. McGowan et al. TT 


ing of fact was and is in words and figures following, 
to wit: 

‘‘As set forth in Finding of Fact No. 6, the 
amount of fish to which defendants were entitled 
as the rent for the four seasons was in the aggre- 
gate, 172 tons, and J find that the average price 
of the fish for the four seasons was $130.00 per 
ton, and the 172 tons of fish were of the value of 
22,360.”’ 

The Court also erred in approving such finding. 

XXYV. 

The Court erred in not sustaining plaintiff’s excep- 
tion to Finding of Fact No. VIII, found and made by 
M. A. Langhorne, Special Master herein, which find- 
ing of fact was and is in words and figures following, 
to wit: 

‘The defendants and cross-complainants were 
equally interested in the said fishing locations.”’ 

The Court also erred in approving such finding. 

XXVI. 

The Court erred in not sustaining plaintiff’s excep- 
tion [647] to Conclusion of Law No. II, found 
and made by M. A. Langhorne, Special Master 
herein, which conclusion of law was and is in words 
and figures following, to wit: 

“‘The value of 172 tons of fish was the aggre- 
gate rental value of defendants’ fishing locations 
for the four fishing seasons, and that value is the 
measure of defendants’ damages in the aggre- 
gate. The value as set forth in the finding of 
fact being $22,360, the defendants are entitled to 
recover that amount in the aggregate.’’ 
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_ The Court also erred in approving such finding. 
XXXVI. 

The Court erred in not sustaining plaintiff’s excep- 
tion to Conclusion of Law No. II, found and made by 
M. A. Langhorne, Special Master herein, which 
conclusion of law was and is in words and figures fol- 
lowing, to wit: 

‘‘The three defendants and cross-complain- 
ants, namely H. S. McGowan, Erick Lindstrom 
and J. P. Coyle are equally interested in the 
damages and should have a judgment accord- 
aye 

The Court also erred in approving such finding. 

XXVIII. 

The Court erred in holding, adjudging and decree- 
ing that there was evidence in the record which 
showed, or tended to show, that the established 
method by custom among fishermen of determining 
the rental value of fishing locations upon the Co- 
lumbia River is that the owner or lessor of a fishing 
location shall receive as rent for the location during 
a given fishing season one-third of the gross catch of 
fish made at said location during the fishing season, 
when the lessor furnishes the fishing gear, but when 
the lessor furnishes the fishing gear, as well as the 
location, he is entitled to one-half of the gross catch 
for his rent for the location and the gear, and the 
lessee is entitled to one-half of the gross catch. 

X XIX. 

The Court erred in holding, adjudging and decree- 
ing that [648] there was evidence showing or 
tending to show, that there was any rule for fixing the 


vs. H. S. McGowan et al. 739 


rental value of fishing locations upon the Columbia 
River, and in holding that it is impossible to deter- 
mine the value of fishing locations for rental pur- 
poses without ascertaining the amount of the actual 
or probable catch of fish at a given location for a 
given season. 

XXX. 

The Court erred in holding, adjudging and decree- 
ing that the defendants and cross-complainants up to 
the time of the interlocutory decree herein, had, by 
the restraining order issued in this case and by the 
act of plaintiff, been deprived of their, or either of 
their fishing locations and of the use of their set nets 
therein during the fishing season for the years 1908, 
1909, 1910 and 1911, or at or during any time what- 
ever. 

XXXII. 

The Court erred in holding, adjudging and decree- 
ing that during the entire time, or any part or por- 
tion of the four fishing seasons for the years 1908, 
1909, 1910 and 1911, the plaintiff occupied the de- 
fendants’ fishing locations and operated drag seines 
therein for the purpose of catching salmon, and did 
catch large amounts of salmon fish each season, and 
during the year 1908, 150 tons; during the year 1909, 
104 tons; during the year 1910, 135 tons; and during 
the year 1911, 390 tons, or a total of 779 tons and in 
decreeing the plaintiff caught any fish therein. 

XXXII. 

The Court erred in holding, adjudging and decree- 
ing that the set nets which the defendants would have 
operated upon said fishing locations, had they not 
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been prevented by plaintiff from occupying the loca- 
tions, would have caught two-thirds as many fish and 
two-thirds as much in quantity each year as were 
caught by the plaintiff’s drag seines, that is to say, 
two-thirds of 779 [649] tons, making a total of 
518 tons; and in adjudging and decreeing such set 
nets would have caught any fish whatever. 
SOSA. 

The Court erred in holding, adjudging and decree- 
ing that the defendants were in the position of forced 
lessors of the locations in question; and in adjudging 
and decreeing that defendants owned them and were 
entitled to them, and the plaintiff, through its own act 
and through the aid of the restraining order hereto- 
fore mentioned, occupied and fished them and appro- 
priated the entire output to its own use, and defend- 
ants were therefore in position of lessors furnishing 
the location without furnishing the fishing gear, and 
they were therefore entitled to one-third of the gross 
catch of what their set nets would have caught upon 
said locations, namely, one-third of 518 tons being 172 
tons; and in adjudging and decreeing that defendants 
were, or either was, entitled to anything. 

KUTV. 

The Court erred in holding, adjudging and decree- 
ing that the amount of fish to which the defendants 
were entitled as rental for said fishing grounds for 
the four seasons of 1908, 1909, 1910 and 1911 was in 
the aggregate 172 tons, and that the average price of 
fish for 1908 was $120.00 per ton; for the year 1909, 
$125.00 per ton; for the year 1910, $130.00 per ton; 
and for the year 1911, $130.00 per ton, aggregating 
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the sum of $22,083.00; and in adjudging and decree- 
ing that defendants were, or either was, entitled to 
any sum whatever for rental, or otherwise. 

XXXV. 

The Court erred in holding, adjudging and decree- 
ing that the defendants and cross-complainants H. 8. 
McGowan, Erick Lindstrom and J. P. Coyle, were 
equally, or at all, interested in the fishing locations in 
controversy. [650] 

XXXVI. 

The Court erred in holding, adjudging and decree- 
ing that the value of 172 tons of fish, or any sum 
whatever, was the aggregate rental value of defend- 
ants’ H. 8. McGowan, Erick Lindstrom, and J. P. 
Coyle, fishing locations for the four fishing seasons of 
1908, 1909, 1910 and 1911; and in adjudging and de- 
ereeing that such value is the measure of such defend- 
ants’ damages in this suit; and in adjudging and de- 
ereeing that the amount of such damages is $22,- 
083.00; and in adjudging and decreeing that such de- 
fendants were, or either was, entitled to any sum 
whatever. 

XXXVI. 

The Court erred in holding, adjudging and decree- 
ing that the three defendants and cross-complainants, 
H. 8S. McGowan, Erick Lindstrom and J. P. Coyle, 
are equally interested in the damages, and each is en- 
titled to one-third of the said amount of $22,083.00; 
and in adjudging and decreeing that said defendants 
were, or either was, entitled to any sum or amount. 

DEOOVNT:. 
The Court erred in rendering and entering judg- 
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ment in favor of the defendants H. S. McGowan, 
Erick Lindstrom and J. P. Coyle, or either of them, 
against the plaintiff, in the sum of $22,038.00, or in 
any sum whatever. 

XXXIX. 

The Court erred in rendering and entering judg- 
ment in favor of the defendants H. S. McGowan, 
Erick Lindstrom and J. P. Coyle, or either of them, 
and against the United States Fidelity and Guaranty 
Company, in the sum of $12,000.00, or in any sum 
whatever. 

XL. 

The Court erred in rendering and entering judg- 
ment [651] against the plaintiff in favor of de- 
fendant, H. S. McGowan, in the sum of $7,361.00, to- 
gether with the sum of $361.10, costs of suit; and in 
rendering and entering judgment against the United 
States Fidelity and Guaranty Company in favor of 
defendant H. S. McGowan in the sum of $4,000.00. 

XLII. 

The Court erred in rendering and entering judg- 
ment in favor of defendant Erick Lindstrom and 
against this plaintiff in the sum of $7,361.00, together 
with the sum of $361.10, costs of suit; and in render- 
ing and entering judgment in favor of defendant 
Erick Lindstrom against the United States Fidelity 
and Guaranty Company in the sum of $4,000.00. 

XLII. 

The Court erred in rendering and entering judg- 
ment in favor of defendant J. P. Coyle against the 
plaintiff, in the sum of $7,361.00, together with the 
further sum of $361.10, costs of suit; and in render- 
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ing and entering judgment in favor of defendant J. 
P. Coyle, against the United States Fidelity and 
Guaranty Company, in the sum of $4,000.00. 

XLITI. 

The Court erred in not granting the plaintiff the 
relief demanded, and in dismissing plaintiff’s suit. 

MALIV. 

There was no testimony or evidence whatever in 
the record in this case showing, or tending to show, 
that there was any established method, or any rule 
or custom, among fishermen for determining the 
value of a fishing ground or fishing location, or set 
net location, on the Columbia River, and there is no 
evidence in the record showing, or tending to show, 
or to the effect that the custom or method of deter- 
mining the value of a fishing ground, [652] _fish- 
ing location, or set net location, is one-third of the 
gross catch of fish thereon during the season when 
the lessee furnishes all gear, but when the lessor fur- 
nishes both grounds and gear, the lessor receives one- 
half of all fish caught thereon. Therefore, the Court 
erred in so holding, adjudging and decreeing. 

XLV. 

There is no evidence in the record sustaining the 
findings, judgment and decree rendered and entered 
by the above-entitled court, and the findings, judg- 
ment and decree rendered herein are not supported 
by the finding, but are against law and facts, and the 
Court erred in rendering and entering the same. 

Wherefore, plaintiff prays that the judgments and 
decrees herein described and complained of be re- 
versed, and that the said Court be directed to enter a 
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decree as prayed for by plaintiff in its amended bill 
of complaint. 
G. C. FULTON, 
Attorney for Plaintiff. 

Filed in the U.S. District Court, Western Dist. of 
Washington, Southern Division. Dec. 3, 1913. 
Frank L. Crosby, Clerk. By F. M. Harshberger, 
Deputy. [653] 


[Bond on Appeal. | 

KNOW ALL MEN BY THESE PRESENTS: 
That we, Columbia River Packers’ Aissociation, a 
corporation, as principal, and United States Fidelity 
& Guaranty Company, a corporation, duly authorized 
and licensed to execute surety bonds in the State of 
Washington and all surety bonds required in the 
United States District Court for the Western Dis- 
trict of Washington, Southern Division, as surety, 
are held and firmly bound unto H. 8S. McGowan, 
Erick Lindstrom and J. P. Coyle, in the full and just 
sum of Twenty-five Thousand Dollars ($25,000.00), 
to be paid to said H. S. McGowan, Erick Lindstrom 
and J. P. Coyle, their certain attorneys, executors, 
administrators or assigns, to which payment well and 
truly to be made, we bind ourselves and our succes- 
sors jointly and severally by these presents. 

Sealed with our seals and dated this third day of 
December, in the year of our Lord One Thousand 
Nine Hundred and. Thirteen. 

WHEREAS, lately at the District Court of the 
United States for the Western District of Washing- 
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ton, Southern Division, in a suit pending in said court 
between Columbia River Packers’ Association, plain- 
tiff, and H. 8. McGowan, Erick Lindstrom and J. P. 
Coyle, defendants, a decree was rendered against the 
Columbia River Packers’ Association, and the said 
Columbia River Packers’ Association, having ob- 
tained an appeal and having appealed therefrom to 
the United States Circuit Court of Appeals for the 
Ninth Circuit, and said appeal having been allowed 
to reverse the decree in the aforesaid suit, and a cita- 
tion having been issued directed to the said H. 8S. 
McGowan, Erick Lindstrom and J. P. Coyle, citing 
and admonishing them to be and appear in the said 
United States Circuit Court of Appeals for the 
Ninth Circuit, to be held at the City of San Fran- 
cisco, State of California, within [654] thirty 
(30) days from the date of said citation. 

Now, the condition of the above obligation is such, 
that if the said Columbia River Packers’ Association 
shall prosecute its appeal to effect, and answer all 
damages and costs, if it fail to make its plea good, 
then the above obligation to be void; otherwise, to re- 
main in full force and virtue. 

COLUMBIA RIVER PACKERS’ ASSO- 
CIATION, [Seal] 
By W. O. BARNES, 
Its Secretary. 
[Seal of the Columbia River Packers’ Association. | 
UNITED STATES FIDELITY & GUAR- 
ANTY COMPANY. [Seal] 
By F. H. HILL, 
Its Attorney in Fact. 
[Seal of Surety Co.] 
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Signed and delivered in the presence of: 
W.M. SMITH. 
O. A. WIRKKOLA. 
Approved this 3d day of December, A. D. 1913, and 
proceedings stayed. 
EDWARD E. CUSHMAN, 
United States District Judge. 
[Endorsed]: Filed in the U. S. District Court, 
Western Dist. of Washington, Southern Division. 
Dec. 3, 1913. ‘Frank L. Crosby, Clerk. By F. M. 
Harshberger, Deputy. [655] 


Citation on Appeal [Copy]. 
To H. 8S. McGowan, Erick Lindstrom and J. P. Coyle, 
Greeting : 

WHEREAS, the Columbia River Packers’ Asso- 
ciation, a corporation, has lately appealed to the 
United States Circuit Court of Appeals for the Ninth 
Circuit from a decree rendered in the District Court of 
the United States for the Western District of Wash- 
ington, Southern Division, in your favor, .and has 
given the security required by law, you are therefore 
hereby cited and admonished to be and appear before 
said United States Circuit Court of Appeals for the 
Ninth Circuit, at the City of San Francisco, State of 
California, within thirty (80) days from the date 
hereof, to do and receive what may appertain to jus- 
tice to be done in the premises, and to show cause, if 
any there be, why the said judgment and decree ren- 
dered and entered in said District Court aforesaid, in 
said appeal mentioned, should not be reversed, modi- 
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fied or corrected and speedy justice should not be 
done in that behalf. 

Given under my hand at the City of Tacoma, in the 
United States District Court, Western District of 
Washington, Southern Division, this 3d day of De- 
cember, in the year of our Lord One Thousand Nine 
Hundred and Thirteen. 

EDWARD E. CUSHMAN, 
Judge of United States District Court, Western Dis- 
trict of Washington, Southern Division. 

Due service of the foregoing Citation on Appeal is 
hereby accepted and acknowledged together with a 
true copy thereof, this 3d day of December, 1913. 

WELSH & WELSH, 
DORR & HADLEY, 
Attorneys for Defendants. [656] 


[Endorsed]: Filed in the U. S. District Court, 
Western Dist. of Washington, Southern Division. 
Dec. 3, 1913. Frank L. Crosby, Clerk. By F. M. 
Harshberger, Deputy. [657] 


In the United States District Court for the Western 
Mstrict of Washington, Southern Division. 


No. 1885-C. 
COLUMBIA RIVER PACKERS’ ASSOCIA- 
TION, 
Complainant, 
VS. 


H. S. McGOW AN et al., 
Defendants. 


748 Columbia River Packers’ Association 


Order [Directing Certification of All Exhibits, 
Except Plaintiff’s Exhibit ‘‘E.’’] 

It appearing to the Court that all of the exhibits 
introduced in evidence, on the trial of this cause, ex- 
cepting Plaintiff’s Exhibit ‘‘E,”’ should be inspected 
by the Appellate Court, on the appeal in this cause. 

IT IS THEREFORE ORDERED that all of the 
exhibits introduced in evidence, on the trial of this 
cause by each of the parties, excepting only Plain- 
tiff’s Exhibit ‘‘H,”’ be certified up with the record by 
the Clerk of this court to the United Statés Circuit 
Court of Appeals, for the Ninth Circuit, and that 
such exhibits need not be included in the printed ab- 
stract of record on appeal. Plaintiff’s Exhibit ‘‘H”’ 
shall be printed in abstract of record on appeal. 

Done in open court third day of December, A. D. 
1913. 

EDWARD E. CUSHMAN, 
Judge. 

[HWndorsed]: Filed in the U. 8S. District Court, 
Western Dist. of Washington, Southern Division. 
Dec. 3, 1913. Frank L. Crosby, Clerk. By F. M. 
Harshberger, Deputy. [658] 
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| Order Extending Time to March 3, 1914, to File 
Record on Appeal (Copy). | 


In the United States District Court for the Western 
District of Washington, Southern Division. 


COLUMBIA RIVER PACKERS’ ASSOCTA- 
TION, 
Complainant and Appellant, 

vs. 


H. S. McGOW.AN et al., 
Defendants and Appellees. 


Upon application of both complainant and defend- 
ant herein by their respective attorneys, and good 
cause appearing therefor, 

IT IS ORDERED that the time within which the 
plaintiff shall prepare and file transcript upon the 
appeal of this cause to the United States Circuit 
Court of Appeals for the Ninth Circuit, be and 
hereby is extended for an additional period of 60 
days, to wit: until the 3d day of March, 1914. 

EDWARD E. CUSHMAN, 
Judge. 


[Endorsed]: Filed in the U. S. District Court, 
Western Dist. of Washington, Southern Division. 
Dec. 3, 1913. Frank L. Crosby, Clerk. By F. M. 
Harshberger, Deputy. [659] 
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[Order Extending Time to April 15, 1914, to File 
Record on Appeal (Copy).] 


In the United States Circuit Court of A ppeals for the 
Ninth Circutt. 
COLUMBIA RIVER PACKERS’ ASSOCIA- 
TION, a Corporation, 
Appellant, 
VS. 


H. 8. McGOW AN et al., 
Appellees. 
For good cause shown, 


IT IS NOW ORDERED that the time within 
which the transcript on appeal in this cause may be 
filed in San Francisco, California, be and the same is 
hereby extended to and including April 15th, 1914. 

Dated February 28th, 1914. 

EDWARD E. CUSHMAN, 
District Judge. 

[Endorsed]: Filed in the U. S. District Court, 
Western Dist. of Washington, Southern Division. 
Feb. 28, 1914. Frank L. Crosby, Clerk. By F. M. 
Harshberger, Deputy. [660] 


[Certificate of Clerk U. S. District Court to 
Transcript of Record. | 
United States of America, 
Western District of Washington,—ss. 
I, Frank L. Crosby, Clerk of the United States 
District Court for the Western District of Washing- 
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ton, do hereby certify and return that the foregoing 
pages numbered from 1 to 660 inclusive, contain a 
full, true and correct transcript of the record and 
proceedings in the case of Columbia River Packers’ 
Association vs. McGowan et al., lately pending in 
this court, as required by the praecipe of counsel 
filed in said cause, as the originals thereof appear on 
file in this court at the City of Tacoma, in the District 
aforesaid. 

I further certify and attach hereto the original Ci- 
tation, original order extending time to March 34d, 
1914, and origina] order extending time to April 15th, 
1914; and I do further certify that pursuant to the 
order made in this cause on December 3d, 1913 (a 
copy. of which order is incorporated in this transcript 
of record), all exhibits introduced in evidence on the 
trial of this cause by each party, excepting only 
Plaintiff’s Exhibit ‘‘E’’ are hereby certified and at- 
tached hereto. 

I further certify that the cost of certifying the 
foregoing transcript amounted to the sum of $521.50, 
which amount has been paid to the Clerk by the soli- 
citor for appellant. 

ATTEST my official signature and the seal of this 
Court at Tacoma, in said District, this first day of 
April, A. D. 1914. 

[Seal] FRANK L. CROSBY, 

Clerk. 
By E. C. Ellington, 
Deputy Clerk. 
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Citation on Appeal [Original]. 
To H.S. McGowan, Brick Lindstrom and J. P. Coyle, 
Greeting: 

WHEREAS, the Columbia River Packers’ Asso- 
ciation, a corporation, has lately appealed to the 
United States Circuit Court of Appeals for the Ninth 
Circuit from a decree rendered in the District Court 
of the United States for the Western District of 
Washington, Southern Division, in your favor, and 
has given the security required: by law, you are there- 
fore hereby cited and admonished to be and appear 
before said United States Circuit Court of Appeals 
for the Ninth Circuit, at the City of San Francisco, 
State of California, within thirty (80) days from the 
date hereof, to do and receive what may appertain to 
justice to be done in the premises, and to show cause, 
if any there be, why the said judgment and decree 
rendered and entered in said District Court afore- 
said, in said appeal mentioned, should not be re- 
versed, modified or corrected and speedy justice 
should not be done in that behalf. 

Given under my hand at the City of Tacoma, in the 
United States District Court, Western District of 
Washington, Southern Division, this 3d day of De- 
cember, in the year of our Lord One Thousand Nine 
Hundred and Thirteen. 

[Seal ] EDWARD E. CUSHMAN, 
Judge of United States District Court, Western Dis- 

trict of Washington, Southern Division. 

Due service of the foregoing citation on appeal is 
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hereby accepted and acknowledged, together with a 
true copy thereof, this 3d day of December, 1913. 
WELSH & WELSH, 
DORR. & HADLEY, 
Attorneys for Defendants. 


[Endorsed]: No. United States District 
Court, Western District of Washington, Southern 
Division. Columbia River Packers’ Association, 
Plaintiff, vs. H. 8S. McGowan et al., Defendants. Ci- 
tation on Appeal. Filed in the U.S. District Court, 
Western Dist. of Washington, Southern Division. 
Dec. 3, 1918. Frank L. Crosby, Clerk. By F. M. 
Harshberger, Deputy. G. C. Fulton, Attorney for 
Appellant. 


[Order Extending Time to March 3, 1914, to File 
Record on Appeal] (Original) .] 

In the United States District Court for the Western 
strict of Washington, Southern Division. 
COLUMBIA RIVER PACKERS’ ASSOCIA- 

TION, 
Complainant and Appellant, 
VS. 
H. 8S. McGOW AN et al., 
Defendants and Appellees. 
Upon application of both complainant and defend- 
ant herein by their respective attorneys, and good 
cause appearing therefor, 
IT IS ORDERED that the time within which the 
plaintiff shall prepare and file transcript upon the 
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appeal of this cause to the United States Circuit 
Court of Appeals for the Ninth Circuit, be and 
hereby is extended for an additional period of 60 
days, to wit: until the 3d day of March, 1914. 
EDWARD E. CUSHMAN, 
Judge. 


[Endorsed]: No. 1385-C. In the District Court of 
the United States for the Western District of Wash- 
ington, Tacoma. Columbia River Packers’ Associa- 
tion, Complainant, vs. H. 8S. McGowan et al., Defend- 
ants. Order Extending Time for Transcript. Filed 
in the U. S. District Court, Western Dist. of Wash- 
ington, Southern Division. Dec. 3, 1913. Frank L. 
Crosby, Clerk. By F. M. Harshberger, Deputy. 


[Order Extending Time to April 15, 1914, to File 
Record on Appeal (Original). | 
In the United States Circuit Court of Appeals for the 
Ninth Crrewt. 
No. ——, 
COLUMBIA RIVER PACKERS’ ASSOCIA- 
TION, a Corporation, 
Appellant, 
VS. 

H. 8S. McGOW AWN et al., 

Appellees. 


For good cause shown, 
IT IS NOW ORDERED that the time within 
which the transcript on appeal in this cause may be 


vs. H. S. McGowan et al. 755 


filed in San Francisco, California, be, and the same 
is hereby extended to and including April 15th, 1914. 
Dated February 28th, 1914. 
EDWARD E. CUSHMAN, 
District Judge. 


[Endorsed]: No. ——. In the Circuit Court of 
Appeals of the United States for the Ninth Circuit. 
Columbia River Packers’ Association, a Corporation, 
Appellant, vs. H. S. McGowan et al., Appellees. 
Order Extending Time on Appeal. Filed in the U. 
S. District Court, Western Dist. of Washington, 
Southern Division. Feb. 28, 1914. Frank L. 
Crosby, Clerk. By F. M. Harshberger, Deputy. 


[Endorsed]: No. 2396. United States Circuit 
Court of Appeals for the Ninth Circuit. Columbia 
River Packers’ Association, a Corporation, Appel- 
lant, vs. H. S. McGowan, Erick Lindstrom, J. P. 
Coyle, Walter Bussey and J. N. Stensland, Appellees. 
Transcript of Record. Upon Appeal from the 
United States District Court for the Western Dis- 
trict of Washington, Southern Division. 

Received and filed April 2, 1914. 

FRANK D. MONCKTON, 
Clerk of the United States Circuit Court of Appeals 
for the Ninth ‘Circuit. 
By Meredith Sawyer, 
Deputy Clerk. 


